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PREFACE AND 
ACKNOWLEDGMENTS 


HIS BOOK HAS DEVELOPED out of my 2008 contribution to the 

Gifford Lectures, a lecture series that dates back to Scottish 

lawyer and jurist Adam Lord Gifford’s bequest in 1887 establish- 
ing funds for lectures at four Scottish universities (Edinburgh, Glasgow, 
St. Andrews, and Aberdeen). The series, now having taken place for 
more than 120 years, has itself become something of a phenomenon. No 
fewer than four books are devoted to the history of the series.! The most 
accessible of these, Larry Witham’s The Measure of God: Our Century- 
Long Struggle to Reconcile Science & Religion, carries the subtitle “The 
Story of the Gifford Lectures.” It provides a sweeping history of how 
Lord Gifford, a senator of the College of Justice of Scotland, culminated 
his life-long interest in rational understanding of the relation of science 
to religion and philosophy by leaving a large portion of his estate to create 
a lecture series. The series was to explore this relation “without reference 
to or reliance upon any supposed special exceptional or so-called miracu- 
lous revelation.” 

What has followed from this insightful generosity is a series now 
stretching to more than two hundred lecturers, most of whose Gifford 
efforts have been published as books. Several of the lecturers have come 
from philosophy, including William James (The Varieties of Religious 
Experience), Alfred North Whitehead (Process and Reality), John Dewey 
(The Quest for Certainty), Ralph Barton Perry (Realms of Value), W. D. 
Ross (Foundations of Ethics), and Iris Murdoch (Metaphysics as a Guide 
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to Morals). From theology the lecturers have included Paul Tillich (Sys- 
tematic Theology), Reinhold Niebuhr (Nature and Destiny of Man), Karl 
Barth (The Knowledge of God and the Service of God), and Albert Schweit- 
zer. Natural scientists have included Niels Bohr, Werner Heisenberg, 
and John Eccles. Historian Arnold Toynbee and linguist Noam Chomsky 
have also appeared. 

It has been a privilege and a humbling experience to join in this con- 
tinuing exploration of the foundations of our natural knowledge of the 
most fundamental spheres of human existence. When deciding my topic 
for the series, I naturally turned to the area of my life's work—the ethics 
of medicine. Knowing that the lecturers were directed by Lord Gifford 
to focus on “promoting, advancing, teaching, and diffusing the study of 
natural theology in the widest sense of that term,” and realizing that he 
specifically included “knowledge of the nature and foundations of ethics 
or morals,” I clearly understood that my topic had to be the grounding or 
the sources of ethics for the professions, especially medicine.* Many 
Gifford lecturers have taken advantage of the invitation to construct a 
summary of the main themes of their scholarly interest in their careers; 
I took upon myself the task of exploring the relationship of traditional 
professionally generated medical ethics to the primary sources of ethics 
outside the professions, that is, to philosophy and religion. Many lay- 
people and medical professionals associate professional medical ethics 
with the Hippocratic Oath and the tradition surrounding that document. 
I decided to focus on the points of conflict between Hippocratic medical 
ethics and the ethics rooted in religious and secular philosophical tradi- 
tions. My major effort would be to profess the inadequacies of the Hip- 
pocratic tradition (or any other professional ethic that claims its origins 
from within a professional group). 

In contracting my analysis of the grounding of ethical claims for the 
professions, I needed examples of different moral epistemologies. It was 
natural in the context of the Giffords that in some cases I turned to 
previous lecturers for these illustrations. Thus, I turned to Karl Barth and 
Stanley Hauerwas as two of the most profound defenders of revelation as 


a source of moral knowledge—that is, as proponents of nonnatural moral 
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epistemologies. I would have chosen them regardless of their connection 
with the Giffords. I also relied on others who have not been contributors 
to the lecture series, including the fascinating case of Oral Roberts and 
the more complex cases of Judaism and H. Tristram Engelhardt, a propo- 
nent of Eastern Orthodoxy. When I turned to natural religious epistemol- 
ogies, I relied on illustrations unrelated to the Giffords: mainstream 
Roman Catholicism as well as three Protestant examples: Philipp Melanc- 
thon, John Calvin, and John Wesley. These three were meant to illustrate 
positions widely recognized within religious ethics. 

Likewise, when I turned to secular philosophy, I included Ralph Bar- 
ton Perry and (in chapter 7) W. D. Ross—both former Gifford lecturers, 
but they are also among the most influential figures in twentieth-century 
moral philosophy, and most of my examples come from the mainstream 
of philosophical ethics—Kant, Rawls, the philosophers of the Scottish 
Enlightenment, and some of the main theorists in bioethics—who have 
not been involved with the Giffords. Nevertheless, they illustrate the 
concerns that Lord Gifford had about ways of knowing, which become 
central to my project of identifying tensions between professional 
sources of knowing, on the one hand, and religious and philosophical 
sources, on the other. 

Relatively few previous Gifford lecturers have focused on medicine. 
William James trained as a physician, but his contributions focus on 
philosophy, psychology, and religion. Famed neurophysiologists Charles 
Sherrington and John Eccles presented lectures in the 1930s and 1970s; 
more recently, philosopher-bioethicist Onora O'Neill discussed the con- 
cept of autonomy and trust in bioethics, but no one has ever taken on 
the problem of the grounding of professional ethics and the relation of 
professional to religious and secular philosophical sources. That would 
become my topic. 

Although publication of the lectures as a book is the norm, the Gifford 
committee does not enter into the lecturer's relation with publishers. 
This allows authors time after the lectures to make revisions and addi- 
tions and to work with publishers. I have taken advantage of the time 


since my days in Edinburgh to rework and expand my research and have 
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now developed that work into this volume. Thus, this book has been in 
the works for about a decade, counting the years prior to the lecture 
presentation in 2008 and the years expanding and crafting the manuscript 
since that time. 

I am grateful to Sir Timothy O’Shea, the principal and vice chancellor 
of the University of Edinburgh and the convener of the Gifford Lecture- 
ships Committee, and to Stewart Brown of the School of Divinity, the 
deputy convener, for their generous invitation to be the Gifford lecturer 
for 2008. I am also indebted to Isabel Roberts, the secretary to the com- 
mittee, for her gracious and efficient handling of the details of my visit 
to Edinburgh. I had previously spent my 1996 sabbatical at the Institute 
for Advanced Studies in the Humanities at the university, so my return 
there was a particularly welcome experience. I thank Susan Manning, 
director of the institute, for her hospitality during my return visit. | am 
grateful to groups at Georgetown University, Washington and Lee Uni- 
versity, Haverford College, and the University of Otago in New Zealand 
for opportunities to try out aspects of the arguments in this volume prior 
to my time at Edinburgh. I am also grateful to my friend and colleague 
James Drane, who hosted a gathering of the “Founders of Bioethics” in 
June of 2010, which gave me a further opportunity to try out some of my 
ideas for this project with Jim and many of the others of bioethics’ found- 
ing generation. Plans are under way to publish those conversations at 
some future point. 

Much of the research for the Gifford and for this book was done from 
my base of the last thirty years at the Kennedy Institute of Ethics at 
Georgetown University. I have been blessed with an appointment that 
gives me enormous freedom to pursue topics of interest. My appoint- 
ment also gives me a wonderful group of colleagues, including the world’s 
best group of professional bioethics librarians at the institute’s bioethics 
research library. For their help on countless scholarly and technical 
research questions and in tracking down obscure sources, I owe them 
much. Philosophy graduate student Yashar Saghai was particularly help- 


ful in providing research assistance, especially in dealing with French, 
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Arabic, and Muslim sources. Kennedy Institute of Ethics intern Mat- 
thew Westbrook and research assistant Samantha Thompson contrib- 
uted research as well. 

I am very pleased to be publishing this book with the press of my 
home university. The press’s director, Richard Brown, has been a friend 
and colleague for many years, and I have grown to admire his knowledge 
of publishing in ethics, especially bioethics. His interest in and support 
of this volume has been a pleasure and inspiration. | am honored to 
have had the cooperation of someone whose publishing and substantive 
knowledge of the field I admire. 

My wife Ann made the trip to Edinburgh with me and tolerated the 
years of pursuit of sometimes absurdly troublesome questions. She 
remains my strength in all I do in life. 
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INTRODUCTION 
The Hippocratic Problem 


HE Hippocratic OATH often commands the status of a time- 

less, universal moral code for physicians and other health prac- 

titioners. A widespread assumption exists that the Oath is an 
uncontroversial moral code for the practice of medicine at any time or 
place under which physicians pledge that they will always work for the 
benefit of the patient and protect the patient from harm. While that is 
the Hippocratic pledge, this pledge occupies a status far from the harm- 
less platitude often assigned to it. In this book I reexamine the Hippo- 
cratic Oath and, more generally, professional ethics in the Hippocratic 
tradition to explore their relation to various religious and secular ethical 
codes for health care. I conclude that the Oath is so controversial and 
so offensive that it can no longer stand alongside religious and secular 
alternatives. I argue that the Hippocratic Oath is unacceptable to any 
thinking person. It should offend the patient and challenge any health 
care professional to look elsewhere for moral authority. 

I argue that the Hippocratic Oath reflects the ethic of an ancient 
Greek cult (and not a very sophisticated one at that). It necessarily stands 
in conflict with any of the other religious ethical systems of the world, 
including all the major religions, and with any secular ethical tradition 


as well. I claim that a physician can be a member of a major religious 
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tradition—Jewish, Catholic, or Methodist, for example—or can be a Hip- 
pocratist, but not both, at least not both simultaneously. I claim that a 
physician can be a practitioner of any of the major secular traditions—a 
liberal pluralist, a Marxist, or a libertarian, for example—or a Hippocra- 
tist, but not both. I also examine whether, if one abandons the Hippo- 
cratic medical-ethical tradition in favor of some more plausible 
alternative, one can simultaneously commit to a religious ethic and a 
secular moral system. I suggest that the “natural theology” designated by 
Adam Lord Gifford to be the focus of the Gifford Lectures is critical to 
this question, that at least if one accepts some role for reason and experi- 
ence or for a “common morality,” religious and secular medical ethics are 
compatible with each other but not with the Hippocratic ethic. To be 
sure, revealed religious ethics remains in greater tension with its secular 
analogues, but, so I shall claim, religious ethics based on natural means 
of knowing are potentially compatible with secular ethics. Nevertheless, 
any plausible religious or secular medical ethical system must stand in 
inevitable conflict with the ethic that derives from the Hippocratic Oath. 

A helpful reviewer of a draft of this volume was critical of my attack 
on the Hippocratic Oath not because she wanted to defend it but rather 
because she was aware that contemporary bioethics scholars have some- 
times recognized the Oath’s inadequacies. She was aware, as I shall doc- 
ument in detail, that the Oath has been replaced as a moral guide for 
medical professional groups and for medical school graduation rituals. 

I must make two points. First, while some scholars are aware of the 
Hippocratic Oath’s limits, more popular culture and most professionals 
within medicine still treat the Oath as if it were the foundation of their 
moral relation with patients. For example, the American Medical Associ- 
ation has started its Code of Medical Ethics for many years with reference 
to the Hippocratic Oath. It begins, “The Oath of Hippocrates, a brief 
statement of principles, has come down through history as a living state- 
ment of ideals to be cherished by the physician.” It goes on to say that 
the Oath “protected the rights of the patient and appealed to the inner 
and finer instincts of the physician.” Further, the Oath “has remained in 
Western civilization as an expression of ideal conduct for the physician.”! 
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The same words have appeared in every edition of the AMA’s Code for 
at least three decades. Nowhere does the AMA recognize the tension 
between the Hippocratic Oath and the more plausible modern principles 
it articulates. Similarly, the British Medical Association acknowledges 
the Hippocratic Oath as the foundation of physician ethics, saying, “The 
Hippocratic Oath and its successors, such as the World Medical Associa- 
tion’s Declaration of Geneva, have expressed a fundamental medical duty 
to pursue patients’ best medical interests, to avoid harming or exploiting 
them, and to maintain their confidences.”? I could cite countless exam- 
ples of medical professionals and their organizations appealing to the 
Oath in spite of its many flaws. 

Similarly, lawyers, judges, and expert witnesses often appeal to the 
Oath when attempting to establish the ethical or legal duties of physi- 
cians. Steven Shafer, the star prosecution witness in the trial of Michael 
Jackson’s physician, Conrad Murray, said that Murray violated his Hip- 
pocratic Oath, which, he said, has held doctors to high standards since 
ancient times.* The lawyer for the Jackson family said, erroneously, that 
physicians cannot “cast aside their Hippocratic oath to do no harm,” 
apparently believing that Dr. Murray had at some point actually taken 
the Hippocratic Oath and had pledged to “do no harm.” In the sentenc- 
ing, Judge Michael Pastor repeated the accusation, saying Murray “vio- 
lated his obligations to his patient in the essence of his Hippocratic 
Oath.” 

More significantly, even some contemporary bioethics scholars still 
attribute moral authority to the Oath. For example, Steven Miles’s vol- 
ume The Hippocratic Oath and the Ethics of Medicine provides a more 
nuanced approach but still ends up concluding that “the Oath can serve 
as an attractive and serviceable framework for a modern medical ethics 
curriculum rather than simply being relegated to ritualistic history.”6 
Many texts and casebooks in medical ethics include the Hippocratic 
Oath as one, or perhaps the only, codification for study. In at least 
two places the well-known volume by Albert Jonsen, Mark Siegler, and 
William Winslade, Clinician Ethics: A Practical Approach to Ethical 
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Decisions in Clinical Medicine, cites the Hippocratic Oath without quali- 
fication, as if it were the legitimate basis for determining moral norms 
for physicians.’ A recent collection of essays, Ethical Dilemmas in Pediat- 
rics, is introduced with the platitudinous (and factually incorrect) state- 
ment that “physicians, nurses, and hospital administrators all operate 
under professional codes which are ‘Hippocratic.’”® This literature does 
not take seriously the possibility that, in principle, professionally gener- 
ated oaths and codes are no longer an acceptable basis for medical 
morality. 

I offer a second point in response to the suggestion that the Hippo- 
cratic Oath is no longer considered the morally definitive code of ethics 
for physicians. While the substantive normative ethical principles of the 
Oath are challenged in this volume, far more important is my claim that 
the metaethics of not only the Oath but of all professionally generated 
codes of ethics must be called into question. Metaethics deals with the 
means of justifying an ethic and its foundational authority. This volume 
challenges the presumption that professional groups have the authority 
to promulgate codes of ethics for their members. Thus, not only the 
Hippocratic Oath, generated by a group of physicians in ancient Greece, 
but also all codes written by medical professional organizations—in fact, 
by organizations of any profession—need to be examined to see if the 
authority of professionals to establish the moral norms for their group is 
legitimate. I argue that it is not. After one acknowledges that the Hippo- 
cratic Oath is ethically unacceptable, one must press on to determine if 
the alternative codifications produced by modern professional groups are 
any more defensible. I argue that they are not. 

Before launching this exploration, let me make clear what | mean by 
professional ethics. The term is systematically ambiguous, which can 
cause considerable confusion. Professional ethics has something to do 
with ethics as it involves the professions, no doubt. I will concentrate on 
the health professions, especially the profession of the physician, but 
what I have to say applies to all the health professions and even other 
professions—the law, the ministry, the academic, the accountancy—as 


well. 
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The term “professional ethics” can be used to refer to ethics formu- 
lated, articulated, and enforced by a professional group. As such, it surely 
deals with the conduct of the members of the profession, but the term 
can also refer to ethical pronouncements by the group about the conduct 
of others, especially the clients of the professional. Hence, the original 
American Medical Association code of ethics has an entire section on 
the obligations of patients toward physicians. For example, the fifth pro- 
vision of the section’s ten provisions on the obligations of patients to 
their physicians holds that “a patient should never weary his physician 
with a tedious detail of events or matters not appertaining to his disease. 
Even as relates to his actual symptoms, he will convey much more real 
information by giving clear answers to interrogatories, than by the most 
minute account of his own framing.” The moral requirement imposed 
on patients continues: “The obedience of a patient to the prescriptions 
of his physician should be prompt and implicit. He should never permit 
his own crude opinions as to their fitness to influence his attention to 
them.”!° I will refer to these codes written by professional groups as 
professionally generated or articulated ethics. 

Not all professional ethics is professionally generated or articulated. 
Other individuals and groups comment from time to time about the ethi- 
cal conduct of professionals. Religious groups, for example, may generate 
codes that stipulate the way they think physicians should act—that they 
should refuse to perform abortions or should spend a certain portion of 
their time caring for the poor, for example. Thus, groups outside the 
profession can comment on professional conduct, and this could be 
called “professional ethics” as well. Of course, these groups may also 
offer comments on the moral conduct of laypeople, such as members 
of the religion, when they interact with professionals. A church (or a 
government or a philosopher) that said it would be immoral for a patient 
to ask a professional to help the patient commit suicide would be offering 
a pronouncement about ethics as it impacts the professional, but this 
would be neither a professionally generated ethic nor an ethic about 
the conduct of the professional. I am interested in this volume in the 
justification of professionally generated or articulated ethics and how 
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these relate to pronouncements from outside the professional group 
about the conduct of professionals and the patients with whom profes- 
sionals interact. 

One further distinction is critical. The observation that either pro- 
fessional or nonprofessional groups may generate codifications about 
professional conduct needs to be kept separate from claims about 
whether there can be special duties for members of a professional group. 
There can be “role-specific duties,” duties attached to specific roles— 
professional, familial, or interpersonal—that require people in certain 
roles to act in unique and different ways from what is normally required 
of people outside these roles. Police or soldiers may shoot people with 
guns in ways that are totally unacceptable for people who are not police 
or soldiers. Parents may show partiality toward their children that would 
be inexcusable for teachers or those in other roles. Possibly CIA agents 
may tell lies in ways not permitted by the normal rules of veracity. 

I believe it is indisputable that health professionals have certain role- 
specific duties. They must remain loyal to patients in ways unnecessary 
for those in many other roles—they must stay on duty during a plague or 
flood, for example. Physicians in the military have duties toward the 
enemy combatant that are radically different from the duties of those 
they serve alongside. Health professionals are also granted certain privi- 
leges—for example, to probe intimately and cut open a body. 

When I question whether professionally generated codes of ethics are 
legitimate or whether ethics for a profession must be grounded in more 
general religious or secular normative ethical systems, I am not disputing 
the claim that these general religious or secular normative systems may 
affirm special duties for those in special roles including professional 
roles. I am claiming that the professional group cannot be the source of 
these special duties, that the role-specific duties must be derived from 
those ethical norms that have their foundation outside the profession, 
and must be comprehensible to reasonable laypeople who are outside 
the professional group. Thus, just as someone who is not a police officer 


may understand and accept that police officers have special rights and 
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duties regarding the shooting of people, so someone who is not a physi- 
cian may understand and accept that physicians have special rights and 
duties in a natural disaster. 

I begin in chapter 1 with the grandfather of professionally generated 
codes, the Hippocratic Oath. After offering some analysis of the Oath 
itself, I broaden my inquiry in chapter 2 to other professionally generated 
ethical pronouncements. Chapter 3 zeros in on the role of medical 
schools and professional associations in transmitting professional codes 
of ethics to medical students and other initiates into the profession. I 
note the oddity that different schools and associations inflict different 
codifications, sometimes with significantly different moral requirements, 
on their newly minted members of the profession even though these 
students and new physicians will practice together in hospitals and group 
practices, leaving patients and other professionals to figure out how those 
who have made diverse ethical pledges should interact in the care of 
their patients. I also note the strangeness of taking student enrollees 
who no doubt hold diverse moral views about medical practices such as 
abortion, euthanasia, consent, and confidentiality and imposing on them 
a single, uniform code that cannot possibly square with the views of each 
of the students. For example, the imposed code at St. George’s University 
School of Medicine (where I have taught medical ethics for the past 
twenty-three years) has its students swear in the name of God despite 
the fact that at least one troubled and puzzled student of mine confessed 
she was an atheist and did not know whether she should pledge in the 
name of the deity in which she had no faith. I sort out these puzzles and 
argue that physicians and medical students should never be asked to 
pledge to a one-size-fits-all code prepackaged for them. 

Chapter 4 summarizes the case against professionally generated codes 
of ethics for a profession. I focus on the health professions and medicine 
in particular, but the argument applies to any professional group. I note 
that some professionally generated codes impose very strange moral 
requirements on the group’s members, and that it is common for a pro- 
fessional group to have generated more than one code of ethics. Some- 
times these codes are contradictory, so a member of the profession must 
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violate one of the professional codes in order to follow another. I then 
take up the “internal morality of medicine” thesis in which it is claimed— 
erroneously, I suggest—that the very concept of a profession such as 
medicine contains within it normative content that sets the moral norms 
for its practitioners. I then close the chapter with three examples (with- 
holding nutrition from terminal patients, physician participation in capi- 
tal punishment, and surrogate motherhood) in which professionally 
generated codes seem to pose insurmountable problems. 

Chapter 5 turns to religious ethics as an alternative source of morality, 
including morality for the practice of medicine. In contrast with profes- 
sional associations, I concede that religions can be, in principle, a legiti- 
mate source of moral norms. That is to say, for those who believe in a 
particular theology, it makes sense for them to hold that moral obliga- 
tions have their roots in the most foundational beliefs of their tradition. 
This, I claim, is not true in the case of a profession. Whether a particular 
religious tradition can plausibly hold that its religious moral norms are 
legitimate for relations between patient and professional when at least 
one of those parties is not a member of the religious group is, I argue, 
dependent on whether the religion sees its norms as revealed, as know- 
able only through what Lord Gifford would consider “nonnatural” means 
of knowing or, alternatively, whether it sees the norms as knowable 
through reason or experience in principle accessible to all human 
beings—Lord Gifford’s natural ways of knowing. 

That sets the stage for chapter 6, in which I turn to secular philosophi- 
cal ways of knowing moral norms and whether they are compatible with 
the more theological ways of knowing that appropriately dominate pro- 
fessionals and laypeople who see themselves inside one or another of the 
religious traditions. I argue that secular ways of knowing moral norms 
are shared by all human beings, and that these ways of knowing through 
reason, experience, and what is in contemporary bioethical theory called 
“common morality” are equally accessible to medical professionals and 
medical laypeople. Finally, in chapter 7 I bring together my discussion of 


religious and secular sources of medical ethics, proposing what I call a 
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“convergence hypothesis.” I claim that, after taking into account the lim- 
its imposed by human fallibility, this common morality is shared by reli- 
gious theorists who are willing to accept natural ways of knowing their 
theological insights (even if they are incapable of communication with 
revealed ethical systems). It is these religious/secular sources—what 
Lord Gifford would have considered “natural” sources—that must pro- 
vide the foundation for medical ethics and the ethical obligations of 
health professionals and laypeople. Rather than professionally generated 
or articulated codes of ethics, this foundation must underpin the morality 
of lay—professional relations in medicine. Two kinds of issues might con- 
cern someone about professionally generated codes. First, one might be 
concerned about the substance of the ethical positions—the normative 
ethics, to use the technical term. A professionally generated code could 
oppose, for example, physician participation in abortion or could endorse 
the duty of the physician to keep all information about a patient confi- 
dential. Some normative positions such as these might be controversial. 
One who believes some abortions are moral and that physicians should 
assist patients who obtain them would reject a professionally generated 
moral code that opposes abortion. One who believes that doctors some- 
times have a duty to breach confidentiality in order to warn nonpatients 
who are in imminent danger from a patient would similarly reject a pro- 
fessionally generated moral code that mandates confidentiality in these 
circumstances. 

Second, and in some ways more important, someone might be con- 
cerned about how the profession claims to know what is morally right or 
wrong for a member of its organization or why it claims to be authorita- 
tive in pronouncing about the morality of the conduct of its members 
(and occasionally even shows the hubris of pronouncing on moral duties 
for patients and other nonmembers). These are problems of moral episte- 
mology—ways of knowing—that are independent of the normative 
claims of a professional ethic. These are problems of metaethics. 


CHAPTER 


1 


THE HIPPOCRATIC OATH 
AND THE ETHIC OF 
HIPPOCRATISM 


EGARDLESS OF THE modern widespread acceptance of the Hip- 

pocratic Oath as an uncontroversial, platitudinous statement 

with universal application, its origins are more eccentric. It is 
associated with the Hippocratic school of medicine in ancient Greece, 
one among many competing medical schools of thought. Its adherents 
came up against the Empiricists, Rationalists, Methodists, and Asclepi- 
ons. The Hippocratic school, sometimes referred to as the Coan school, 
was apparently centered on the island of Cos in the Aegean Sea, far 
removed from mainland Greece and some four kilometers from the Turk- 
ish coast.! 

The Oath was, in all likelihood, not written by a historical figure 
named Hippocrates but more likely by one of his followers some decades 
after the death of the teacher for whom the school is named. This would 
place the Oath in the fourth century before the common era.” For our 
purposes, it is critical to understand that the Oath reflects characteristics 
that suggest an initiation ritual into a kind of Greek cult. Ludwig Edel- 
stein, the twentieth-century German physician-historian, sees the group 
responsible for the Oath as Pythagorean.* The Pythagoreans were a 
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quasi-religious, scientific, mathematical, and philosophical group that 
reflected many of the characteristics of the Oath, including its tripartite 
division of medicine into dietetics, pharmacology, and surgery. Scholar- 
ship since the eighteenth century has proposed that the Oath could be 
Pythagorean.* 

More recent scholarship has questioned the Pythagorean hypothesis 
put forward by Edelstein and his predecessors.” Some claim that all that 
can be said is that the Oath represents the thinking of a group with some 
characteristics resembling the Pythagoreans. We need not resolve this 
dispute. The origin is either from a Pythagorean group or from a group 
that is in many ways similar. To avoid taking sides in this scholarly feud, 
I refer to the Hippocratic cultic group as “Pythagorean-like.” Regardless 
of how that dispute is resolved, the critical point is that the Hippocratic 
Oath represents the moral and religious views of one particular group 
with a rather special view of how medicine should be practiced. Only by 
crude, simplistic, reductionist maneuvers can the unique and peculiar 
characteristics of the Hippocratic Oath be extended to an all-purpose, 
universal codification for the proper moral conduct of all physicians. 

My focus is not primarily on the original meaning and content of the 
Oath as used by some ancient pagan religious school of physicians, who- 
ever they may have been, but on the use of the Oath as a codification of 
moral norms for health care professionals in the modern world. In criti- 
cizing the moral content of the Oath as a source of guidance for modern 
physicians, my aim is not to suggest it was inappropriate for the group 
practicing Hippocratic medicine in ancient Greece. Rather, I am saying 
the Oath is seriously deficient for dealing with the medical morality of 
the present day. I argue that it is incompatible with both modern secular 
ethical systems and major religious traditions of contemporary medical 
morality. 


The Normative Peculiarities of the Oath 


The peculiarities and religious uniqueness of the Oath as a source rele- 


vant to modern medical practice are apparent in the first line, even if 
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that line provides only the most superficial problems for modern medical 
practitioners. The Oath begins by having the physician swear by “Apollo 
the Physician and Asclepius and Hygieia and Panaceia and all the gods 
and goddesses.”° Already the Oath text should give the modern physician 
(and layperson) pause. In its classic form, the Oath is not only a religious 
document; it is one of a pagan Greek religion that should offend the 
practitioner as well as the patient of any modern religious or secular 
persuasion. 

Almost all modern versions of the Oath edit out the embarrassing 
pagan deities. In doing so, however, they erase the initial signal that the 
Oath is grounded in a religious alternative to the views of virtually all 
modern health providers and patients. Moreover, cleansing the Oath of 
its most explicit religious references merely masks the more subtle prob- 


lems buried in the text. 


The Peculiar Oath of Initiation 


The Oath is divided into two main sections: a pledge of loyalty resem- 
bling an initiation oath and a code of conduct. Greek medicine involved 
transmission of the knowledge of the practice to members of a clan. It is 
possible that those outside the group would swear an oath signifying their 
adoption into the group. The initiation section requires the physician to 
pledge to hold his teachers as equal to his parents. It goes so far as to 
extract a promise that if the teacher is ever in need of money, the initiate 
will give him a share of the student’s resources. He will regard the teach- 
er's offspring as “brothers in male lineage” who will in turn be taught the 
art of medicine without fee. Something akin to what modern universities 
call a “legacy” seems to exist. The children of the teacher deserve a spe- 
cial “scholarship” outside the normal means of entering the cult. The 
exact meaning of these provisions and the context in which the Oath was 
administered have been lost to history. Disputes exist over whether there 
was ever a formal “adoption” ceremony by which medical students were 
incorporated into the family of the Hippocratic cult. The surviving lan- 


guage, however, is sufficient to signal that some rather peculiar ritual 
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was involved, one that surely does not fit modern medicine. The thought 
that the modern physician would somehow be adopted into a “family” of 


practitioners should be alienating to modern patients. 


The Peculiar Code of Ethics 


After extracting a promise that the initiate will not divulge the secrets of 
the cult, the Oath then moves into the moral code section. Applying the 
three-part division of medicine, the Oath has the physician give first 
priority to dietetics, a division and priority that suggests similarity to 
Pythagorean thought. It is here that the core Hippocratic moral insight 
first appears. The physician pledges, “I will apply dietetic measures for 
the benefit of the sick according to my ability and judgment; I will keep 
them from harm and injustice.”? While this commitment might at first 
seem uncontroversial, it is in fact interpreted, at least in modern medical 
ethics, to require potentially offensive behavior of the physician in at 
least three ways. 

First, it ignores nonconsequentialistic moral norms found in Kantian 
ethics, systems of religious moral law, other duty-based traditions, and 
the tradition of human rights. For example, in certain interesting cases, 
a physician may face a conflict between respecting the rights of a patient 
and doing what the physician believes will benefit the patient. Treating 
a terminally ill patient against her consent is an example. Hippocratic 
physicians have long recognized cases in which disclosure of information 
to a patient about diagnosis, prognosis, or potential therapies might do 
harm to the patient, for instance, by causing psychological distress. This 
suggests another example of the conflict between doing what the physi- 
cian believes will benefit the patient and respecting the rights of the 
patient. Following the mandate to always act to benefit the patient and 
protect the patient from harm, Hippocratic physicians have felt morally 
obliged to withhold such information. The idea is often referred to as a 
“therapeutic privilege.” The physician is believed to have the privilege of 
acting “therapeutically,” dispensing information as other therapies only 


when “medically indicated.”* This practice conflicts with the basic right 
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of a patient to be informed about therapy and to give consent before 
being treated. Since nonconsequentialistic rights and duties such as the 
principle of respect for autonomy are absent from the Hippocratic ethic, 
no intrinsic duty to inform and obtain consent is present in the ethic 
derived from the Oath. 

Second, the commitment to benefit the patient and keep the patient 
from harm and injustice puts forth a paternalistic standard of determin- 
ing what will benefit patients. It is the physician’s own judgment rather 
than the views of some broader, more objective moral community or of 
the patients themselves that forms the basis for deciding what will bene- 
fit patients.” Thus, not only are rights and duties subordinated to patient 
benefit, but patient benefit is also determined by the odd standard of the 
individual physician’s judgment. 

Third, and perhaps most critically, the Hippocratic principle of bene- 
fiting the patient ignores the possibility of a social ethics in which physi- 
cians might have the right or duty to sacrifice their patients for the good 
of others in society. The rigorous Hippocratic standard focusing exclu- 
sively on benefit for the patient requires abandoning any moral concerns 
for anyone beyond the patient. These can arise in matters such as public 
health, human subjects research, and resource allocation. While Jewish 
and Christian ethics are nothing if not social or communitarian, and 
modern secular ethics normally incorporates theories of aggregate social 
utility maximizing or of distributive justice, or both, the Hippocratic 
norm is devoid of any of these. 

In its core Hippocratic principle of benefiting the patient and protect- 
ing the patient from harm according to the physician’s judgment, the 
Oath puts forward a very peculiar moral norm, one devoid of moral prin- 
ciples other than promoting benefit and avoiding harm, one that gives 
pride of place to the physician’s judgments to the exclusion of those of 
others, and one that ignores the possibility of a social moral duty.'® In all 
of these characteristics, the Oath is diametrically opposed to most major 
religious and secular ethical stances. In fact, it can be argued that no 
other ethical theory in the history of the world’s religious and secular 


moral traditions has ever combined these peculiar characteristics. My 
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point is not necessarily that such an ethic was inappropriate for ancient 
Greek culture. Establishing that would require more work. Rather, my 
point is that such an ethic is laughingly deficient for any modern religious 
or secular worldview. 

Physicians, then, must choose. They can be Hippocratists or Chris- 
tians, Hippocratists or members of some other religious tradition, but 
they cannot simultaneously be members of the Hippocratic cult and 
some other religion with competing moral stances. They can be Hippoc- 
ratists or Kantians, Hippocratists or classical utilitarians, Hippocratists 
or members of some other secular tradition, but they cannot simultane- 
ously be members of the Hippocratic tradition and some other secular 
tradition with competing moral stances. The strangeness of the ethical 
code of the Hippocratic Oath, at least for modern medical practice, 
becomes more evident when one examines the line-by-line commitments 


one makes in swearing the Hippocratic pledge. 


Giving Deadly Drugs The section on dietetics is followed by some 
ethical norms dealing with pharmacology—that is, the use of drugs, the 
second tier of the tripartite division of Hippocratic medicine. It begins 
by having the Hippocratic physician pledge, “I will neither give a deadly 
drug to anybody if asked for it, nor will I make a suggestion to this 
effect.”'! In modern interpretations, this is usually understood as a prohi- 
bition on physician participation in euthanasia. Although taken literally, 
it seems to prohibit only drugs that are deadly; other nonpharmacological 
methods are normally included by extension. From this, physicians 
deduce not only a prohibition on physician participation in executions 
but also on physician administration of drugs that hasten death in the 
terminally ill and suffering, sometimes called active euthanasia.'? 

Some have seen this as evidence of compatibility between Hippocratic 
ethics and a Christian ethics that opposes killing. They suggest that early 
Christians in the post-Constantinian world could not accept other Greek 
and Roman traditions that endorsed merciful killings, so, during the 
Christianization of Rome, the Hippocratic ethic for medicine was ele- 
vated to a higher, more acceptable status.'* As we shall see, there is 
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precious little evidence for this hypothesis and good reason to reject it. 
Nevertheless, the prohibition on physician killing is a feature of the Hip- 
pocratic Oath that deserves attention. 

Some modern physicians have recognized the potential tension 
between the duty to do what the physician believes will benefit the 
patient and the duty to avoid giving deadly drugs. American physician 
Jack Kevorkian concluded that when the two clash, the more fundamen- 
tal requirement is to benefit the patient.'* His explicit utilitarianism, 
when applied to suffering patients, led him to conclude he had a duty to 
benefit patients by assisting in their suicides. In at least one case, he 
extended this to the active killing of a patient by lethal injection on 
grounds of mercy. In an attempt to be benevolent, Kevorkian murdered 
an ALS patient who was physically unable to commit suicide, which led 
to Kevorkian’s conviction and imprisonment.” 

The more traditional interpretation of the Hippocratic prohibition on 
giving a deadly drug reaches a different conclusion. Giving deadly drugs 
is seen as always contrary to a patient’s interest, thus avoiding the poten- 
tial conflict between the two injunctions of the Oath. On the other hand, 
the citizens of the Netherlands and of the American states of Oregon, 
Washington, and Montana have concluded that the old Hippocratic cult 
was wrong on this issue.'° The Netherlands policy permits the giving 
of deadly drugs, and the American policies permit recommending and 
prescribing them but not administering them. Their citizens have thus 
rejected (or ignored) the Oath’s injunction. Because the lay citizens of 
these jurisdictions are not supposed to be capable of comprehending 
the Hippocratic injunction, this deviation would be understandable. The 
misalignment, however, presents a more serious problem for physicians 


who claim to be Hippocratic. 


Abortive Remedies ‘The next subject of the pharmacological section 
of the Oath prohibits giving a woman an “abortive remedy.” The Greek 
term is often interpreted as referring to “abortive pessary,” a vaginal sup- 


pository that was a standard method of inducing abortion. This provision 
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has caused considerable concern for moderns. Those who are more lib- 
eral on abortion have tried to claim that this merely prohibits a single 
abortion method, freeing up physicians to use all modern techniques. 
On the other hand, conservatives on abortion have sometimes recognized 
their need to go beyond the Hippocratic restriction on the single pessary 
method. 

The prohibitions on giving deadly drugs and on abortion are cited by 
Edelstein as grounds for connecting the Hippocratic Oath with Pythago- 
reanism.'’ Although neither euthanasia nor abortion was condemned in 
most Greek thought, they were violations to the Pythagoreans. Whether 
these were ethical problems for Pythagoreans or other Greek schools of 
thought should be, of course, irrelevant to those whose ethics come from 
other religious or secular traditions. The point for our purposes is that 
the Oath’s peculiar condemnation of giving a pessary to produce an abor- 
tion can be seen as odd—indeed, problematic—to modern people prob- 
ing the ethics of abortion. It may not even be the case that the giving of 
the pessary was condemned because of moral doubts about abortion at 
all. Kudlien suggests that the Oath writer's objection may have something 
to do with an “odium of strong ‘uncleanness,’” that is, ritual impurity, 
which has been associated in some ancient cultures with the practice of 
abortion.'’ If so, the Hippocratic provision would be quite irrelevant to 


moderns unconcerned about such spiritual defilement. 


The Virtues of Purity and Holiness The Oath concludes the phar- 
macological section by introducing the two virtues of the Hippocratic 
school: purity and holiness. These are striking and indeed should be 
problematic for moderns as well as for most Greeks. The classic Platonic 
virtues—wisdom, temperance, justice, and courage—would seem to put 
forth very different character ideals than these more religiously tainted 
norms. Even for the religiously inclined, these virtues are controversial. 
They differ from the classic Christian theological virtues of faith, hope, 
and charity. 

The terms “purity” and “holiness” have a religious aura about them. 
Their precise meaning has been the subject of much contemporary 
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scholarship.'? Surely, “holiness” is undeniably a religious term. “Purity” 
should be seen that way as well. The term is widely recognized as convey- 
ing a norm for being ritually clean. Many archaic tribal religions insist 
that their priestly class be ritually pure. This includes a requirement of 
ritual cleaning after contamination with defiling substances such as 
blood. Hence, priests (Kohanim) in Judaism are not permitted to engage 
in ritual sacrifice. Edelstein cites these virtues of purity and holiness as 
being consistent with Pythagorean thought, although they certainly are 


also consistent with a much broader spectrum of Greek beliefs.7° 


The Prohibition on Surgery The concern about ritual defilement 
from contact with blood provides the only plausible explanation for the 
odd provision condemning the participation of the Hippocratic physician 
in surgery. The prohibition on surgery is an embarrassing puzzle for mod- 
ern medical students, especially those contemplating surgical specializa- 
tion. They usually simply ignore it. 

Some attempt to rationalize the prohibition by pointing out that, in 
the era before germ theory, a wise physician would come to know that 
surgery would inevitably lead to contamination and serious conse- 
quences, or they see it as an injunction not to go beyond one’s area of 
medical competence.*! This would provide an explanation for a prohibi- 
tion on surgery that was correct in Hippocratic times but irrelevant in 
the era of aseptic technique. 

The problem with that rationalization of the Hippocratic prohibition 
is that the Oath goes on to state that the Hippocratic physician should 
leave surgery to “such men as are engaged in this work,” that is, other 
practitioners who are not part of the Hippocratic group. That would 
make no sense if the Hippocratist believed that surgery should be 
eschewed because of the danger of infection. 

The most plausible speculation is that Hippocratists were physicians 
who understood their role in ritualistic religious terms. They were priestly 
practitioners who had a special duty to avoid blood contamination even 


though such contact with blood would not pose the same problem for 
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those standing outside the priestly role.?? Concerns about ritual defile- 
ment, especially impurity from contact with blood, were very common in 
traditional cultures. The issue comes up in ancient Judaism and many 


traditional cultures, including the Greek and Roman. 


Abstaining from Sexual Relations with Patients and Patients’ 
Family Members The next paragraph of the Oath is sometimes cited 
as the basis for the professional norm that prohibits sexual relations with 
patients. The text repeats the controversial Hippocratic norm that the 
physician, when entering houses, will come for the benefit of the sick, 
“remaining free of all intentional injustice, of all mischief and in particu- 
lar of sexual relations with both female and male persons, be they free or 
slaves.” While moderns see this as a prohibition on sexual relations with 
patients, ancients might have noticed in particular the application to 
both genders and to slaves as well as free. Surely, no modern ethic would 
go out of its way to emphasize that it is both men and women, both slave 
and free, who should not be the target of the physician’s sexual interest. 


Confidentiality Next the Oath introduces what is usually taken as a 
central idea in medical ethics but one that is presented in a strikingly 
controversial way in the Hippocratic text. It states: “What I may see or 
hear in the course of the treatment or even outside of the treatment in 
regard to the life of men, which on no account one must spread abroad, 
I will keep to myself holding such things shameful to be spoken about.””* 
Modern rights-based theories of confidentiality require that the physi- 
cian keep the patient’s information confidential unless the patient allows 
disclosure. By contrast, the standard Hippocratic position not only per- 
mits but actually requires the physician to disclose such information if 
the physician believes the disclosure would benefit the patient—even if 
the patient insists that the information not be disclosed. 

This is the mainstream paternalistic interpretation. It was the position 
taken by the British General Medical Council in the 1970 British case of 
a Dr. Brown who learned that his sixteen-year-old patient was on the 
birth control pill.2* Dr. Brown believed that this was not good for her and 
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felt morally obliged to tell her father. When Dr. Brown was charged with 
a breach of confidentiality, he cited the Hippocratic Oath (as well as the 
British and American medical association codes of ethics) in his defense 
and was acquitted of any violation. He had disclosed only because he 
believed, according to his judgment, that disclosure would be beneficial 
to his patient. Thus, he was acting in accord with the Oath, which was 
interpreted as prohibiting only those disclosures that “ought not to be 
spoken abroad.” Disclosing information that served the patient’s interest 
was not prohibited according to this paternalistic interpretation of the 
Oath’s clause. 

As a result of this case, the British and American codes of ethics 
were changed to prohibit such paternalistic disclosures. The Hippocratic 
Oath, at least in its standard interpretation, was morally intolerable in a 
world in which those in fiduciary roles were not permitted to breach 
confidences simply because they believed it would serve their patients’ 
interest. The physician cannot disclose because he or she believes it 
would benefit the patient any more than a priest can disclose the words 
of the confessional because of a belief that the penitent would benefit. 
Only with patient permission could such patient-benefiting disclosure be 
made. 

There is an alternative interpretation that requires keeping all patient 
information confidential no matter the implications. That leaves the phy- 
sician vulnerable to failing to meet the legal requirement of a duty to 
warn third parties of threats of potential serious harm. A decade after the 
Dr. Brown case, another change in the Oath’s confidentiality provision 
was recognized to be necessary. A college student named Prosenjit Pod- 
dar was romantically involved with a girl named Tatiana Tarasoff. Before 
leaving for a semester outside the United States, Tatiana indicated she 
wanted to break off the relationship. Poddar was so distraught that he 
sought psychological counseling at the student health service. During 
this counseling, he confessed that his anger led him to want to kill Tara- 
soff when she returned to school. The psychologist took him seriously 
and reported the incident to the campus police, who said they could take 
no action based on the mere threat. After ‘Tarasoff returned to campus, 
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Poddar killed her, which led her parents to argue that the health profes- 
sional had a duty to warn her or her parents of the credible threat. The 
California courts eventually concluded that the health professional did 
indeed have a duty to warn, and that the refusal of the police to take 
action did not absolve him of that duty.” Today many legal jurisdictions 
recognize such a duty. 

It might be argued that the only reason that the health professional 
should warn a potential victim is to protect the perpetrator—that is, 
the patient of the health professional—who would avoid the risk of 
serious legal and psychological problems if he were prevented from 
committing the homicide. If that were the reason, it would be consis- 
tent with Hippocratic paternalism. The health professional would be 
acting for the benefit of the patient (even though that patient may not 
agree and may not approve). It seems obvious, however, that the real 
reason the health professional has a duty to breach confidentiality is 
not to protect the patient but rather to protect that patient’s potential 
victim. The reason is not Hippocratic at all. It is not motivated out of a 
duty to serve the patient but rather to serve the very real, critical inter- 
ests of the potential victim. 

This view has now been adopted by the American Medical Association 
in a decision that rejects the Hippocratic reason for breaching confiden- 
tiality (patient welfare) and replaces it with a non-Hippocratic reason 
(the welfare of a third party).?° Today virtually all medical ethics break 
with Hippocratic reasoning on confidentiality in favor of a more social 
ethic that requires, under certain limited and defined conditions, health 
professionals to act not for the welfare of the patient, but rather for the 
welfare of others who may be the patient’s intended victims. This is one 
more example of how no reasonable modern ethical system for medicine 
can follow the Hippocratic model. 

The Hippocratic text is deceptively complex and open to at least con- 
troversial interpretations. One interpretation reads the clause referring to 
items “which on no account one must spread abroad” as a restrictive 
clause. It would be more grammatically correct, then, to translate this 


into English as referring to “what one sees or hears . . . that on no account 
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one must spread abroad.” Some translations offer this reading. Unfortu- 
nately, Edelstein, whose translation we are using, does not pick up on the 
important difference depending on whether the “no account” clause is 
restrictive or nonrestrictive. If read as a restrictive clause, the text implies 
that only those things that should not be spread abroad should be held as 
confidential. This, of course, raises the question of what things ought to 
be spoken abroad. The standard Hippocratic answer introduces the Hippo- 
cratic principle here. If the physician has information about the patient, 
the disclosure of which would benefit the patient, then the physician 
should disclose; otherwise, the information should be kept confidential. 

The second interpretation is to treat the clause as nonrestrictive. In 
this reading everything seen or heard regarding patients is to be kept 
confidential without qualification. The words “which on no account one 
must spread abroad,” stand in apposition rather than qualifying the kinds 
of information that are to be kept confidential. This is the reading in the 
World Medical Association’s twentieth-century update of the Oath and 
in a minority of other interpretations. 

This interpretation seems implausible on two counts. First, it is incon- 
sistent with the dominant Hippocratic theme of always acting to benefit 
the patient. (It would prohibit disclosures in cases like Dr. Brown’s, in 
which the physician believed disclosure would benefit the patient.) Sec- 
ond, as von Staden points out, the Oath is remarkably frugal in its use of 
words, “meticulously crafted and structured so as to avoid redundancy.”?7 
The nonrestrictive understanding of the reference of “things that ought not 
be spread abroad” would be unnecessary repetition. It would also prohibit 
the now-standard requirement of Tarasoff-like disclosures to warn third 
parties of serious threats. Either interpretation of the Oath’s confidentiality 
provision is thus inconsistent with modern, secular medical morality and 
law. It is also inconsistent with the current American Medical Association 


and similar codes that authorize such third-party warnings.** 


The Concluding Bargain 


After the initiation oath and code of ethics, the Hippocratic Oath ends 
with a concluding bargain in which the physician acknowledges “if I 
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fulfill this oath and do not violate it, may it be granted to me to enjoy life 
and art, being honored with fame among all men for all time to come; if 
I transgress it and swear falsely, may the opposite of all this be my lot.” 
The meaning of this concluding bargain is also open to various interpre- 
tations.*° Although the hoped-for reward is expressed in terms of good 
reputation, it surely has a religious quality of providing for the physician’s 
ultimate reward or punishment “for all time to come.” In Christian theol- 
ogy, this is called the Pelagian heresy. It explicitly holds that the physi- 
cian will get the reward of honor and fame for all time to come through 
his moral righteousness. It is justification by works, to use the theological 
terminology. The physician is to earn his salvation by faithfully keeping 
his pledge of morally right conduct with patients. If he fails, however, 
the opposite will be his lot. 

If we examine the compatibility of the Hippocratic ethic with religious 
and secular ethics, we confront the stark challenge this reward/ 
punishment ethic presents. There may be religious ethics that embrace 
this overt Pelagian deal, but orthodox Christianity would certainly find 


this troublesome. 


The Metaethical Peculiarities of the Hippocratic Oath 


The initiation section of the Hippocratic Oath ends with a promise that 
sounds very odd to modern ears—to share the precepts of the school 
with pupils who have signed the covenant and have taken an oath, “but 
to no one else.” While modern medicine instills the norm that one of the 
central roles of a physician is to educate the patient about the basic 
notions of health and disease, this ancient cultic group actually swears 
not to provide such insights to laypeople. The patient is not to be trusted 
with the esoteric knowledge of the Hippocratic school. This special 
knowledge is potent and dangerous if it falls into the wrong hands.?! 
Perhaps this is compatible with pre-Vatican IT Catholicism when the 
mass was mystified by being spoken in Latin, but surely it is incompatible 


with Protestant notions that the layperson is capable of being trusted 
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with the wisdom of the tradition as well as post—Vatican II] Catholicism 
and modern secular notions of knowledge transmission. 

The Oath appears to derive from a group that had many characteristics 
of a secret religious cult, which, if not Pythagorean, at least had many 
of the characteristics of a Greek mystery religion complete with severe 
restrictions on the dissemination of the secret knowledge of the sect.*” 
As such, the epistemology of the Oath, the way the moral information is 
known and transmitted, is esoteric; it is not accessible to the uninitiated 
by natural, rational, or public means. Thus, we are in a position to con- 
trast the Oath’s moral epistemology with both secular philosophical 
moral systems and religious ethics that rely on natural theology as a 
source of moral knowledge. 

Should there be any temptation to write off this injunction to secrecy 
as an ancient commitment abandoned by modern professional medicine, 
we shall see that, at least until very recently, modern professional medi- 
cal organizations have continued to insist not only that they are the legiti- 
mate authorities on the content of the ethics of professional practice but 
that their moral knowledge was secret and not to be shared with lay- 
people. Professional groups vaguely in the Hippocratic tradition typically 
make one of two claims about why they can pronounce about the ethics 


of their members. 


The Claim of a Professional Moral Ontology 


Professional groups may claim that the group itself is the source of the 
norms, that it invents the norms and imposes the norms on its members. 
When in the 1970s the AMA was in the middle of a dispute about its 
position that it was unethical for its members to advertise, Russell Roth, 
the speaker of the AMA’s House of Delegates, said that the profession 
“has imposed upon itself certain proscriptions which are often poorly 
understood by the public, such as the avoidance of any semblance of 
professional advertising, which is all right for almost everyone else expect 
physicians.” This claim seems to amount to the profession claiming 


that it, and only it, can know the norms for the profession because the 
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professional group actually creates the norms. Of course, if they come 
up with the moral norms themselves, they are in a good position to claim 
expertise on their content. The idea that the professional group actually 
invents the norms and imposes them on themselves seems particularly 
naive, however. Almost no one really believes that groups of humans, 
even professional humans, generate moral norms out of whole cloth. 
The absurdity of this claim is seen by noting that, if the professional 
group were literally the source of the moral norm, it would be logically 
impossible for someone to state that the professional group approves of 
a behavior, but it is nevertheless immoral. It would be impossible to say 
the professional group has an immoral position because, if the profession 
is the source of the moral duty and imposes that duty upon itself, its self- 
imposed obligations would be correct by definition. No one, not even 
members of the profession, if they are at all thoughtful, believes this to 
be true. Professional groups not only can but actually have made moral 


mistakes in their pronouncements from time to time. 


The Claim of a Professional Epistemology 


When pressed, a defender of professionally articulated ethics may con- 
cede that the norms come from some deeper, more ultimate source— 
from the deity, from the laws of nature, from reason, or some such 
ultimate origin. The defender of the profession’s role in articulating 
norms for the profession may at this point claim that, even though the 
norms are ultimately grounded in some more ultimate source, the profes- 
sional group has special expertise in knowing the norms, that knowledge 
about professional skills or experience in the profession is necessary to 
understand what is morally required of a member. 

In the British euthanasia debate in 1970, Lord Brock, a member of the 
House of Lords as well as a physician, made the following claim: “As an 
ordinary citizen I must accept that the killing of the unwanted could be 
legalized by an act of Parliament, but as a doctor I must know that there 
are certain things which are part of the ethics of our profession that an 


Act of Parliament cannot justify or make acceptable.”*+ Neither of these 
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positions—that professional groups create their own norms or have the 
needed skills in knowing the norms—is defensible. There is nothing 
about being a member of a profession that gives one any special expertise 
in creating or knowing the moral norms for professional conduct. Being 
socialized into a profession certainly gives members specialized knowl- 
edge about the profession. In medicine, members of the profession cer- 
tainly have unusually high levels of knowledge about medicine. 
Physicians know the Krebs cycle and other facts of physiology better 
than laypeople do. They may know better how to diagnose illness, what 
the possible treatments for an illness are, and what the patient’s progno- 
sis is. None of this implies, however, that they have expertise in knowing 
what conduct is morally appropriate—whether it is acceptable to tell a 
benevolent lie, kill for mercy, or prescribe a painkiller. In fact, all the 
knowledge in the world about the facts of medicine cannot give one a 
special expertise in making evaluative choices based on those facts. It 
cannot tell us whether it is better to refer a cancer patient to an aggres- 
sive oncology research center for the latest protocol or refer the patient 
to a hospice. It cannot tell us whether it is moral or immoral to perform 
an abortion on a pregnant woman. It cannot even tell us which among 
several drug therapies that will have some physiological effect is the right 
choice.*° 

Long ago I coined the term “generalization of expertise” to refer to the 
mistake of assuming that because a medical professional is an expert on 
the facts of medicine, he or she is also an expert on the value choices, 
including the moral choices, about medical practice.** That may still be my 
most significant contribution to the field of medical ethics. Occasionally, 
some member of a profession may have unusual expertise in articulating 
moral and other normative choices about conduct in a lay—professional 
relation, but, on average, there is no reason to assume that professionals 
are better than laypeople are at making these choices. 

In fact, most members of any given profession are simultaneously 
members of other groups—religious, cultural, or philosophical—that also 


claim to have authority for knowing the general moral norms for human 
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conduct and derivatively the special moral norms for practicing the vari- 
ous professions. Thus, a Roman Catholic physician should be expected 
to believe that morality is a matter of conforming to the natural moral law 
and that law is knowable by reason aided by church-mediated sources of 
revelation such as scripture, tradition, and church teachings. According 
to the committed Catholic physician, the people with recognized exper- 
tise in knowing the moral norms are the teachers of the church—the 
pope, church councils, and authoritative theologians such as Thomas 
Aquinas. Religious laypeople have a role as well, but that role is generally 
less authoritative. The Roman Catholic physician who is religiously a 
layperson who normally can claim no special expertise in moral theology 
is not one with high-order expertise in this hierarchy. Knowing all there 
is to know about medicine and the role of the physician does not place 
one in a position to claim special knowledge of the moral norms. If a 
serious Roman Catholic physician wanted to seek moral guidance and 
could choose between the chairman of the professional group’s ethics 
committee who happened to hold moral views radically different from 
the Catholic church and a respected Catholic teacher of moral theology 
with expertise on medical morality, surely he would turn to the latter. 
Likewise, I claim, any physician and any patient should turn for moral 
guidance to sources of moral knowledge that they respect. These would 
normally not be the ethics authorities of the profession or any other 


source within the profession. 


The Hippocratic Ethic: A Bizarre Ethical Theory 


Before considering the relation of the Hippocratic Oath to various reli- 
gious and secular systems of medical ethics, we should note how 
unusual, how peculiar, indeed, how bizarre, the Hippocratic ethic is and 
how strange it would be for modern physicians to subscribe to it. More 
notably, we should recognize that it would be even more bizarre for mod- 
ern patients to concur. Even if the Hippocratic Oath was appropriate 


for members of an ancient Greek cult, surely it is deficient for modern 
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medicine. The central feature of the Oath is the Hippocratic physician's 
commitment to work for the benefit of the patient, but in most standard 
interpretations, this commitment prevails even when the patient does 
not agree and does not want the benefit the physician is offering. Patients 
may reasonably disagree that the physician’s action would really benefit 
them. 

In some cases, even if they concede that the physician’s action would 
be beneficial to the patient, the patient may nevertheless not want the 
benefit. For example, physicians in the last stages of the Hippocratic era 
(roughly the 1960s and ’7os) would sometimes perceive that heroic, last- 
ditch efforts to save a patient from an apparently terminal illness really 
were in the patient's interest, but nevertheless, the patient might want 
to decline these benefits. Patients might want to decline them because 
they disagree with the physician’s judgment that the treatment would be 
a benefit, but they may also want to refuse the treatment even if they 
agree it would be in their interest. They may prefer to preserve their 
remaining family resources for the benefit of a spouse or children, for 
example. The Hippocratic ethic of benefiting the patient would not per- 
mit a physician to back off when patients wanted to decline a benefit in 
order to serve the interests of family members even though that surely is 
the morally right course. 

The Hippocratic ethic is bizarre in embracing not merely Greek gods 
and goddesses but in viewing the craft of medicine as a closed commu- 
nity with privileged knowledge, knowledge that, by duty, should not be 
shared with those outside the cult. The ethical structure is odd. It claims 
that a physician (or medical student), by making a promise to his or her 
professional group, is thereby not only permitted but actually required to 
act in a particular manner to someone outside the group—a patient— 
even though the patient was never a party to the promising and may well 
object to the action the physician is taking. A fundamental flaw exists in 
an ethic that claims to generate duties by an act of promising when the 
promise is made not to the one toward whom one will be acting but 
rather toward some third party, in this case the professional group. It is 
even more odd when the group then claims that the lay population has 
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no right to know the commitment that is made to the profession. Yet, as 
we shall see, the Hippocratic ethical tradition has continued, until very 
recently, to claim that its knowledge, including its moral knowledge, is 
private and not to be shared with outsiders. 

The Hippocratic ethic is bizarre not only in its metaethical structure 
but also in its substantive, normative content. It is an ethic that, for 
archaic ritualistic reasons, prohibits surgery. It is an ethic that either 
restricts abortions that many believe are morally tolerable or, alterna- 
tively, restricts only those involving an archaic technique of the pessary. 
It is an ethic that holds out virtues of purity and holiness rather than the 
classic secular or theological virtues. It is an ethic that permits breaches 
of confidentiality for strictly paternalistic reasons even when the patient 
would not agree that disclosure would be beneficial. It is an ethic that 
would not permit disclosure of a credible threat of a patient to commit a 
homicide. It is an ethic that seems open to the charge that it involves a 
reward and punishment theory that is heretical. In the next chapter we 
trace the odd and chaotic history of the Hippocratic tradition, seeing 
how at many points in time physicians and laypeople have either felt 
compelled to modify the Hippocratic provisions or have simply ignored 
the Oath in favor of moral norms coming from other sources, usually 


religious or secular. 


CHAPTER 


Z 


THE HIPPOCRATIC 
TRADITION 


A Sporadic Retreat 


LTHOUGH THERE IS EVIDENCE of the Hippocratic school in 

ancient Greece (Hippocrates is mentioned in Plato), it was not 

the dominant Greek school of medical thought.! Others prevailed 
alongside it. Thus, when some follower of Hippocrates created an oath 
named in his honor, it is reasonable to assume the Oath applied, at most, 
only to one among many schools of medical practitioners. Kudlien empha- 
sizes that the Oath is utterly unique even among Hippocratic writings. 
There was no hint of its acceptance in Greek or Roman medicine. He 
suggests it is even possible that it was written by a single, isolated physician 
with a peculiarly religious mind who was inspired to produce a literary 
document with religious and cult-like elements.* This raises the question 
of how the Hippocratic Oath rose to such prominence that it is often, if 


mistakenly, seen as the universal foundation for ethics in medical practice. 
The Survival of the Hippocratic Tradition 
in Ancient and Medieval Culture 


The first clear reference to the Oath occurs in the first century of the 


common era when Scribonius Largus refers to Hippocrates as “the 
oO 
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founder of our profession” and then indicates that Hippocrates began his 
instruction with an oath.? Existing texts of Galen, a century later, never 
refer to the Oath.* 

The evidence for the presence of the Hippocratic Oath in the medie- 
val period is hard to come by. Carlos Galvao-Sobrinho says that refer- 
ences to the Hippocratic Oath are rare in late antiquity. Antonio Garzya, 
analyzing medical ethics in the Byzantine Empire, makes reference to 
the Hippocratic corpus but no mention of the Hippocratic Oath.° He 
describes medical ethics of the Byzantine Empire as a hybridizing of 
Greek and Christian ethics. Jacques Jouanna notes that the Hippocratic 
Oath was not a major reference during the Byzantine period.” The Oath 
is not present in the known texts translated into Latin in the fifth and 
sixth centuries. Carol Mason Spicer and I, searching for references to 
the Hippocratic Oath in the Patristic church fathers, found only two 
references to the Oath in the first eight centuries of Christian history.® 
Both come from the fourth century, and both self-consciously distinguish 
Christian ethics for physicians from Hippocratic. 


The first reference is found in Jerome’s Letter LII: 


It is your duty to visit the sick, to know the homes and children of ladies 
who are married, and to guard the secrets of noblemen. Make it your 
object, therefore, to keep your tongue chaste as well as your eyes. Never 
discuss a woman’s figure nor let one house know what is going on in 
another. Hippocrates, before he will teach his pupils, makes them take an 
oath and compels them to swear fealty to him. He binds them over to 
silence, and prescribes for them their language, their gait, their dress, their 
manners. How much more reason have we to whom the medicine of the 
soul has been committed to love the houses of all Christians as our own 


homes.? 


While Jerome speaks without hostility about the Hippocratic Oath, he 
clearly differentiates Christian “medicine of the soul” and reveals that 
Christians are not expected to swear such an oath. 

The second reference, also in the fourth century, is in the writing of 


Gregory of Nazianzus, who refers to his younger brother, Caesarius of 
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Nazianzus, who held a number of court offices including that of physi- 
cian. Gregory differentiates his brother from Hippocratic physicians: 


“Among physicians he gained the foremost place with no great trouble, by 
merely exhibiting his capacity, or rather some slight specimen of his capac- 
ity, and was forthwith numbered among the friends of the Emperor, and 
enjoyed the highest honors. . . . By his modesty he so won the love of all 
that they entrusted their precious charges to his care, without requiring 
him to be sworn by Hippocrates, since the simplicity of Crates was noth- 


ing to his own.”!° 


Once again, the Hippocratic Oath is recognized but clearly differentiated 
from Christian medicine, which is deemed superior. According to Gal- 
vao-Sobrinho, the only other instance of the Hippocratic Oath explicitly 
used as an oath prior to the eleventh century occurs in an anonymous 
treatise dated in the ninth or tenth century.'! Called “Treatise J,” it 
appears to have its origins in a northern European monastic center. The 
origins and use are unknown. This and other texts in the collection of 
the period reflect non-Christian and classical ideals in which the secular 
element predominated.!? Treatise J contains a passing reference that 
implies that the physician takes the Hippocratic Oath: “Before the physi- 
cian takes the Hippocratic Oath, and before he attempts surgery, he 
ought to heed words of wisdom.”!? Galvao-Sobrinho concludes that “it is 
impossible to know with certainty whether contemporary physicians 
really took the Hippocratic Oath or not.”'* Given the increasing influence 
of classical Greek culture by this time, it is entirely possible that the 
tension between Christian and Hippocratic ethics has been lost. Galvao- 
Sobrinho concludes this may well be more of a “bookish allusion to an 
ancient practice” than an actual contemporary practice. If this is the 
case, then the medieval status of the Oath is consistent with the pattern 
we see in modern times of physicians who are isolated from the sub- 
stance of serious religious and philosophical scholarship, making unin- 
formed reference to the Hippocratic Oath as a short-form placeholder 
for a serious ethical theory. Galvao-Sobrinho’s conclusion is that the Hip- 
pocratic Oath “played a minor role in early medieval thought about medi- 
cal ethics.”'> It reinforced ethical postures of the existing culture. 
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Especially, among those for whom subtle (and not so subtle) differences 
among ethical traditions passed over their heads, an occasional use of 
what was taken as the short-form summary of the classical Greek medi- 
cal ethic provided rhetorical flourish. Even then, the Oath was used 
selectively. No use is made of the portions of the Oath dealing with the 
relation of masters and students or of the concluding reward/punishment 
bargain. As seen in Treatise J, overtly irrational sections, such as the 
prohibition on surgery, were ignored.'* The Oath was well on its way to 
functioning not as a specific codification of norms of physician conduct 
but rather as a placeholder for the physician of good character, a useful 
symbol for commentators who are not philosophically or theologically 
sophisticated enough to grasp the tensions between the pagan cultic 
norms and those of the Christian or secular culture of the day. 


The Oath Insofar as a Christian May Swear It 


This pattern of assimilation of Christian and classical Greek culture con- 
tinues in the later Middle Ages. The most significant challenge in the 
Middle Ages to one attempting to defend the thesis that the Hippocratic 
Oath is in critical conflict with various religious and secular systems of 
ethics comes from versions of the Oath that survive in a modified form, 
“In so far as a Christian May Swear It.”!” Beginning in the tenth century, 
manuscript references to the Hippocratic Oath appear in preserved 
manuscripts, although MacKinney describes the references as “second 
hand.”!8 The earliest manuscript containing the actual text is from the 
thirteenth century.'? Nevertheless, major surgery is required to make the 
Oath acceptable to the medieval Christian physician. 

The most conspicuous document is a Christian version of the Oath 
that simultaneously reveals late medieval Christian acceptance of the 
Oath and a necessity to make significant changes in it. The text of “The 
Oath According to Hippocrates in so Far as a Christian May Swear It” is 
translated and analyzed by the editor of the Loeb edition of the Hippo- 
cratic works, W. H. S. Jones.” Three manuscripts of the Christian ver- 
sion are documented by Jones, referred to as the Urbinas, Ambrosianus, 


34 & The Hippocratic Tradition 


and Bononiensis manuscripts. Urbinas is the oldest, dating from the 
tenth or eleventh century. Ambrosianus is from the fourteenth century; 
Bononiensis, from the fifteenth.?! The first two are written in the shape 
of a cross. Jones suggests that the Christian form was probably written 
some centuries earlier than the oldest of the three manuscripts, that is, 
before the tenth century.?? He provides no support for this speculation, 
which strikes me as implausible given the almost complete absence of 
any surviving documentation of Christian interest in the pagan medical 
oath in the early Middle Ages. As we have seen, the only two references 
to it prior to about the ninth century both clearly differentiate Christian 
from Hippocratic medicine. 

I am doubtful that the Christianized text traces back this far. Early 
Christians were acutely aware of the differences between Christianity and 
the pagan Greek religions. Both Jerome and Gregory, as we have seen, 
differentiate Christian medicine from Hippocratic and imply Christians do 
not take such an oath. There are no other surviving references to the Oath 
in the earlier centuries. It seems to me more reasonable that the attempt 
to Christianize the Oath must await the later Middle Ages when Catholic 
scholars were rediscovering classical thought. In the absence of any evi- 
dence of Christianized Hippocratic Oath-taking, I suspect the Oath “in so 
far as a Christian may swear it” dates from closer to the time of the existent 
manuscripts. 

Still, we are left with the question of why Christians would want to 
take a version of a pagan Greek oath that is out of character for Chris- 
tians in so many ways. Two hypotheses come to mind. First, it may be, 
as I have suggested, that by the beginning of the second millennium the 
time of the intense tensions between Christians and Greco-Roman 
beliefs was a distant memory. The rediscovery of the classical world, 
transmitted through Islamic scholarship to the doctors of the church, 
may have inclined Christian scholars, including Christian physicians, to 
absorb—for the time being—the pagan practice of oath-taking. Just as 
Aquinas could adapt Aristotle for Christian uses, so medical moralists 


may have cannibalized Hippocrates for Roman Christian purposes. 
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The second possibility is that the Christianized Hippocratic oaths may 
have been a product of physicians rather than theologians. Physicians 
rediscovering Hippocratic medicine with its commitment to effective 
strategies of secular explanation of disease and keen observation may 
also have encountered the Oath and chosen to adapt it for their purposes. 

Regardless of why this occurred, the comparison of the original pagan 
text and the Christianized texts reveals that tensions remained between 
the two. A number of critical changes were needed to make a version 
acceptable to a Christian. The first and most obvious change was the 
deletion of the appeal to the Greek gods and goddesses. This was re- 
placed with an opening statement, “Blessed be God, the Father of our 
Lord Jesus Christ, who is blessed for ever and ever.” 

Of more substance, the Christian form completely omits the entire 
first portion of the pagan oath, the portion that resembles an initiation 
ceremony and announces that the physician will regard his teacher as 
equal to his parents, provide money in time of the teacher's need, con- 
sider the teacher's offspring as equal to the student’s own children, and 
provide the teacher's offspring with instruction without fee or indenture. 
Most critically, the language suggesting that the pagan oath treated 
knowledge as secret and potent—implying a setting of a Greek mystery 
religion—is abandoned. Absent is the suggestion that the precepts and 
instruction will be given only to those who have signed the covenant and 
have taken to the oath and to no others. The author of the Christian text 
felt compelled to omit all suggestions of a clan-like mystery cult or guild. 
Christianity, even in the late medieval period in which Greek culture 
was collapsed into the surviving Christian society, could not tolerate the 
implication of a pagan mystery religion.~4 

Turning to the second main section of the Oath, the ethical code, 
critical changes were incorporated into the Christianized version. The 
pagan prohibition on performing surgery is gone. If we are correct in 
suggesting that the objection to Hippocratic practice of surgery was con- 
cerned about ritual defilement with blood contamination, there is no 


place for this in a Christian code of physician conduct. 
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A change is also introduced into the abortion provision. While the 
pagan oath prohibited only the use of a pessary to produce abortion, the 
Christian revision is translated by Jones as “I will not give treatment to 
women to cause abortion, treatment neither from above or below.”?° 
Jones views this as a more definite and explicit promise. It is one that 
makes clear that all means of producing an abortion are unacceptable. 

The final sentences of the pagan oath, which I refer to as a “conclud- 
ing bargain,” are also modified in the Christian version. Where the pagan 
Hippocratic physician hopes that he may keep the provisions of the oath 
on his own, thus gaining honor among all men for all time, the Christian 
physician makes clear that God must be the physician’s guide and 
helper.?° 

What results is a late-Middle Ages assimilation of the pagan Hippo- 
cratic Oath now deemed characteristic of Greek culture with the 
Romanized Christian view of the world, what MacKinney has called “a 
fusion of classical antiquity with Christianity.”2” For this pre-Reformation 
moment, Athens and Jerusalem are less at odds. 

We are left with no clear evidence to explain the late medieval appear- 
ance of explicitly Christian versions of the Oath of Hippocrates after 
about a millennium of either ignoring it or keeping it clearly differenti- 
ated from Christianity. The late-Middle Ages are, according to MacKin- 
ney, a period of secularization and “despiritualization” in medicine.?8 
After centuries of monastic medicine, more secular and practical con- 
cerns are driving physicians at the time when Salernitan medicine 
emerges. MacKinney describes it as a period when “professional clever- 
ness overshadows Hippocratic and Christian idealism.”?? Medical manu- 
scripts of the time were often remarkably pragmatic and secular. One 
advised sending a messenger in advance to learn of the patient’s condi- 
tion so the physician will not appear ignorant. He is told to “pretend that 
the case is serious.” This way, whether the patient survives or dies, the 
physician’s reputation will be safe. Thus it could be that physicians of 
the period attracted to the revised Hippocratic Oath were laypeople igno- 
rant of the long history of tensions between pagan mystery religion and 
Christian theology. Alternatively, by this time, the differences between 


classical Greek thought and Christian views had receded so far into the 
background that even theologically trained scholars may have been 
attracted to the ancient classical statements and have set out to adapt 
them much as Aquinas and the scholastics did with Aristotelian thought. 
One way or another, we find in the late Middle Ages a rare moment in 
the history of medical ethics in which pagan Hippocratic and Christian 
ethics partially converged. Even then, however, the compilers of the 
Christianized version of the Oath felt compelled to make substantial 


omissions and revisions. 


The Arabic Preservation of Hippocratic Ethics 


The rediscovery of the Hippocratic Oath, as with the rediscovery of 
much of the classical Greek sources, occurs most importantly in the 
Arabic scholarship of the Middle Ages.*! Even then, the presence of the 
Hippocratic text is sporadic. Many discussions of medical deontology do 
not mention it. For example, in the Kamil as-sina‘a al-tibbiya by ‘Ali ibn 
Al-abbas al-Majusi, an introductory chapter on medical deontology is 
based on the Hippocratic Oath, which is explicitly mentioned.* But in 
Constantine’s translation (Pantegni, 1515) the reference to the Hippo- 
cratic Oath is omitted. Jacquart believes that this is because there were 
no Latin versions of the Oath before the fourteenth century, even though 
some elements of it and references to it can be found from the early 
Middle Ages on.” 

According to Gotthard Strohmaier, the Hippocratic Oath had a more 
important role in medieval Islamic territories than in the Greek world.*# 
Handbooks explaining the duties of the muhtasib (civil servant in charge 
of the public oversight of medical professions) contain the obligation of 
requesting the Hippocratic Oath of every physician exercising medicine 
in his district. The author retells the story of Hunayn, who relied on the 
Hippocratic Oath and his religion as an excuse for not giving a deadly 
poison to the Caliph. He cites a translation of the Hippocratic Oath in 
Ibn Abi Usaybi’a’s Muntahab siwan al-hikma (which is also reproduced 
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in Jones’s The Doctors Oath, 31-33). The translation is faithful to the 
original, except for the reference to Greek Gods. Bagher Larijani and 
Farzaneh Zahedi claim that the Hippocratic Oath was mandatory in 
Islamic hospitals in the tenth century.” They also mention a book by 
Haly Abbas inspired by Hippocrates but going beyond the Oath. But the 
author writes in a clearly monotheistic framework and insists on helping 
the poor. 

Martin Levey sheds light on medical ethics in medieval Islam.*° His 
Medical Ethics of Medieval Islam with Special Reference to Al-Ruhawi's 
“Practical Ethics of the Physician” contains an introductory essay on medi- 
cal ethics in medieval Islam and a translation of al-Ruhawi’s Practical 
Ethics of the Physician (Adab al-Tabib). The main focus of the introduc- 
tion is the way Islamic religious ideas harmonized with Greek ethics. 
Greek rational ethics (Aristotelian virtue ethics) is seen as a means for 
man to attain oneness with God. The text itself contains references to 
Hippocratic ethics, but al-Ruhawi did not require the Hippocratic Oath 
since the profession was given only by God. 

Iraqi scholar Joseph Habbi provides an account of the work of Hunayn 
ibn Ishaq (809/810-873), one of the most important translators of scien- 
tific and medical texts from the Greek. He translated the Hippocratic 
Oath into Syriac, and his nephew then translated it into Arabic.*” Habbi 
also reviews three works on Islamic medicine by thirteenth-century 
writer Ibn Abi Usaybi’ah (1203—69). One of them contains an oath 
called the ‘Ahd or Qasam, which is similar to the Hippocratic Oath. 

Arabic interest in Hippocrates also becomes reflected in the twelfth- 
century physician/rabbinical scholar Maimonides. He spent much of his 
life in Egypt and Morocco and wrote extensively on medical topics, 
including commentaries on a number of Hippocratic writings. These 
included a commentary on Hippocrates’s aphorisms and several medical 
works attributed to Hippocrates. However, I can find no interest in the 
Hippocratic Oath.” In short, Arabic rediscovery of classical Greek texts 
creates a place for Hippocratic medical ethics in medieval Islam even 
though its presence is sporadic and is supplemented by uniquely Islamic 


influences. 
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Modern Hippocratic Ethics 


In the modern period, the Hippocratic Oath has had moments of ascen- 
dency. Through long periods it lapsed into the status of a quaint, some- 


times controversial relic that was often simply ignored. 


Early Modern Medical Ethics 


If we believe Sanford Larkey, sixteenth-century England relied on the 
Oath as a standard for medical moral conduct. However, he was writing 
in the 1930s and clearly had embraced the myth that the Oath is a 
timeless ideal of eternal prominence. He claims of the Oath that “in all 
ages it has been a guide to the physician in his relations to his patient 
and to society.”*° His naive premise is that the Oath for history “in all 
periods” was a model to the physician, a presumption that, as we have 
already seen, is surely incorrect. Not only did it fail to play this role in 
ancient Greece, it is virtually absent from all of the first millennium of 
Western history (not to mention many millennia of Eastern thought). 
Even Larkey’s own analysis should give one pause. He identifies four 
independent English versions of the Oath in sixteenth-century England. 
The earliest existing text is from 1566, John Securis’s A Deterion and 
Querimonie of the Daly Enormities and Abuses Committed in Physick. 
Others date from 1586, 1588, and 1597. The 1586 text is in Thomas New- 
ton’s The Olde Mans Dietarie, and the next is John Read’s translation of 
Arcaeus, A Most Excellent and Compendious Method of Curing Woundes. 
Lastly, Larkey identifies Peter Lowe’s The Whole Course of Chirurgerie, 
from 1597. 

Already two-thirds of the century is absent from Larkey’s analysis, 
even if we assume—without basis—that these texts represent a com- 
mon recognition and acceptance of the Oath in the latter decades of 
the century. On the basis of these four texts, Larkey concludes that the 
Oath “reached a wide circle of medical readers.”*! Of course, there were 
Latin versions, which Larkey describes as being available as early as 1525. 


Still, none of this suggests that the Oath was widely influential in 


40 @ The Hippocratic Tradition 


sixteenth-century England. My conclusion is that Larkey’s primary 
sources reveal some degree of interest in the Oath in sixteenth-century 
England but that no evidence exists that the Oath was widely influential, 
much less that it was sworn by physicians upon graduation from their 
training. 

It is even more difficult for me to assess the place of the Hippocratic 
Oath on the continent. The most thorough twentieth-century scholarship 
in English provides some clues. Winfried Schleiner, a professor of 
English from the University of California, Davis, with interests in Renais- 
sance medical history, has produced a fascinating study titled Medical 
Ethics in the Renaissance." He provides an extensive account of scores 
of sixteenth- and seventeenth-century physicians, primarily in southern 
Europe, who wrote on topics of the day in medical ethics. The issues 
included benevolent lying to patients as well as some fascinating, if 
arcane, problems in medical morality related to sexual issues—‘“removing 
seed” and syphilis. He is not addressing our issue of the place of the 
Hippocratic tradition in Renaissance medical ethics, but he provides 
considerable indirect evidence. The overall impression of his account of 
two hundred pages of perhaps sixty commentators in medical ethics is 
that there is precious little interest in the Hippocratic Oath or the moral 
tradition deriving from it. 

As one might expect, many of the physician analysts of medical moral- 
ity stand explicitly within the Roman Catholic tradition. They are 
engaged with the doctors of the Church, the papal authorities, and the 
moral agenda of these theologically inclined theorists. Some—for exam- 
ple Girolamo Bardi, who lived during the first two-thirds of the seven- 
teenth century—studied under the Jesuits and obtained doctorates in 
both theology and medicine.*? Reasonably enough, it really did not mat- 
ter to them what Hippocrates or his followers (including the follower 
who crafted the Oath) might have thought about moral matters. 

Similar absence of the use of Hippocratic ethics as authority occurred 
among the Jewish physicians that are prominent in Schleiner’s account 
of Renaissance medicine in Europe. Elite Jewish physicians were exiled 
from Spain and Portugal as part of the edict that forced a migration of 
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Jews. Some became “new Christians,” converts who, at least by public 
profession, abandoned their Jewish origins. For perhaps obvious reasons, 
many of these Jews and former Jews did not reference Talmudic sources 
for the medical ethical analysis. They often presented themselves as sec- 
ular, rational physicians who were open to the use of Greek sources. 

The exiled Portuguese Jewish physician whom Schleiner takes to be 
perhaps the most significant contributor to Renaissance medical ethics 
was Rodrigo de Castro. His Medicus Politicus incorporates passages from 
the Old Testament as well as secular “rational” analysis that relies on 
Greek sources. He emphasizes, however, that his sources are not 
selected because they are Greek, Arab, Hebrew, or Latin, but rather 
because “they speak the truth.”*+ Thus it is striking that, when writing on 
medical ethics from this eclectic perspective, it is not Hippocrates that 
he cites but other classic sources. Commenting on the medical authors 
on which he relies, he says, “For they do not teach religion but medicine. 
Plato is my friend, as is also Socrates, but a closer friend is truth.”*° 

To be sure, there are occasional references to Hippocratic medicine. 
The fascinating discussion of the medical problem called “suffocation of 
the mother” is oriented to the physician’s moral dilemma brought about 
by the belief that hysteria in women was caused by an accumulation of 
something referred to as “female sperm,” and that therapy included man- 
ual vaginal intervention sufficient to cause physical stimulation that 
would release the excess.*° This therapy relied on ancient medical under- 
standing of female physiology for which Hippocrates’s understanding was 
sometimes cited.“ Even when the ancient understanding of medical sci- 
ence was cited, however, it was often by reference to other figures, 
including Galen and Aristotle. lan Maclean wrote, “The situation by the 
end of the sixteenth century is quite confused, but it may be said with a 
certain degree of confidence that the general context of medicine 
remains Galenist, while the work of Aristotle and the ‘neoterici’ is in 
dispute.” Hippocrates does not even make the list (except insofar as 
Hippocratic views were reflected in Galen). 

Although there are occasional references to Hippocratic medicine to 
supplement the more frequent reference to Aristotle and Galen, the 
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striking observation for our purposes is that there is almost no citation of 
the Hippocratic Oath. Even when Hippocratic sources are cited for ethi- 
cal matters, it is for the most part not the Oath that is referenced but 
writings believed to be Hippocratic, such as the Epidemics or letters mis- 
takenly attributed to Hippocrates that had recently become available.*° 

There are complexities in this account of the marginal role of Hippoc- 
rates in Renaissance medicine, however. While Schleiner’s book-length 
account of the work of scores of physicians writing on medical ethics in 
the sixteenth and seventeenth centuries gives only a very limited role for 
Hippocrates and almost no role for the Oath, he mentions in passing the 
existence of commentaries on the Oath.*° In particular, he cites 
Lutheran physician Johann Heinrich Meibom (1590-1655), who wrote 
a commentary on the Oath. Meibom refers to the existence of seven 
Renaissance commentaries on the Oath but goes on to acknowledge that 
he has only been able to put his hands on two of them.*! Thus the Oath 
was not only available to Christian and Jewish physicians of the period 
but it attracted some attention even if that attention was so slight that a 
major figure could not locate the texts of commentaries. 

Adding to the complexities of this picture is a remark of Jewish physi- 
cian David de Pomis (1525-1600) in which, after supporting a point with 
reference to the Oath, he adds parenthetically that all physicians sub- 
scribe to this Oath.” We are thus left with a picture that is as compli- 
cated as the Renaissance itself. In this time of the rediscovery of the 
classics and openness to eclectic scholarship including Greek, Roman, 
Arab, Jewish, and Christian sources, Hippocrates has risen to the level 
of consciousness of the scholarly physician, and on rare occasion the 
Oath attributed to him is incorporated into medical morality even if the 
more normal and natural intellectual context is Jewish, Christian, or clas- 


sic sources unassociated with the Hippocratic tradition. 


The Eighteenth-Century Enlightenment 


If Renaissance openness to the classics, including occasionally to Hippo- 


cratic authors, meant that Greek medicine was received with some 
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acceptance and Hippocratic ethics was at least not openly challenged, 
the eighteenth century presents a return to almost completely ignoring 
the Hippocratic Oath and related Hippocratic sources. 

Since my contribution to the Gifford Lectures took place at the Uni- 
versity of Edinburgh, it is appropriate to examine the impact of the Oath 
in the development of medical education at this institution. I researched 
this question in some depth during my stay as a fellow of the Institute 
for Advanced Studies in the Humanities in 1996 while I was working on 
the Scottish portion of my book Disrupted Dialogue. | was examining 
the dialogue between humanists and physicians in the English-speaking 
world. As part of that research I was permitted to examine the volumes 
of the university’s “Laureation” book, an official register dating from the 
first university graduate in 1587 (more than a century before the existence 
of the medical faculty or even graduates in medicine) that contains the 
original signature of every graduate appended to a declaration called the 
“Sponsio Academica.””* 

Beginning with the first graduate—Robert Rollock, in 1587—every 
graduate has signed a sponsio. The signature has been attached to a 
short confession of faith or covenant. The wording was based on text first 
subscribed to by King James I and his household in 1581 and soon there- 
after by “all persons of rank.”** This text was incorporated into the Scot- 
tish National Covenant in 1638. By 1604, more than a century before the 
first medical degree was given by the university, professors as well as 
graduates were required to sign the oath, which included a pledge to 
remain affectionate and dutiful to the University of Edinburgh. Thus, its 
purpose was to affirm loyalty to the King, Scottish religion, and the uni- 
versity. A new version was adopted in 1639, but the function remained 
the articulation of patriotic, religious, and academic loyalty. 

With the granting of the first medical degree in 1705, that graduate, 
David Cockburn, signed a sponsio that differed only slightly from the 
one signed by other students. It committed Dr. Cockburn to “maintain 
the Christian religion in truth and purity purged of all Popish errors.”*> 
The same document was signed by sixteen others who graduated with 
medical degrees before the establishment of the medical faculty in 1726 
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as well as by the two graduates from that faculty up until 1731. Thus, 
the origin of the oath-taking by medical graduates at the University of 
Edinburgh was a custom followed by all graduates of the university, a 
custom established more than a century before any medical degrees were 
granted. It had nothing to do with the Hippocratic Oath or any custom 
of medical student oath-taking. 

A new version was adopted in 1731, but it still contained the Reforma- 
tion Christian pledge and was in no way related to the Hippocratic Oath. 
That form was used until 1803, when a new form was adopted for medical 
students. It no longer contained the reference to the Christian religion 
or to “popish errors.” The opening line now reads, “Whereas the distinc- 
tion of a degree in Medicine is now to be conferred upon me, | solemnly 
promise before God, the Searcher of hearts, that I will to my latest breath 
abide steadfast in all due loyalty to the University of Edinburgh.” It is in 
this version that we discover the first hint of a connection to the Hippo- 
cratic Oath. A single-sentence confidentiality provision is included that 
is closely related to the Hippocratic wording. The remainder of the text 
is still totally non-Hippocratic.** Thus, at the beginning of the nineteenth 
century the university's medical graduates are exposed to a Hippocratic 
sentence, but even then the core text and the tradition of oath-taking 
comes from the customs of the university and the broader society, and 
has no relation to medical education. 

The thesis of Disrupted Dialogue is that medical ethics in the English- 
speaking world depends heavily on the quality of the dialogue between 
physicians and humanists. When that conversation is robust, as it was 
during the Scottish Enlightenment, the ethical content of medical ethi- 
cal documents is dependent upon the debates in philosophical and reli- 
gious ethics of the day rather than ancient professional medical sources. 

John Gregory, the most significant figure of the Edinburgh develop- 
ment of eighteenth-century medical ethics, was in close communication 
with David Hume and other philosophical figures of the period— 
particularly his close relative, Thomas Reid, who was a major player in 
Scottish moral philosophy of the day.” Gregory, who taught philosophy 
at Aberdeen before evolving into a physician and professor of medicine, 


Modern Hippocratic Ethics @ 45 


had a reasonably sophisticated knowledge of the major philosophical 
controversies in ethics of the day. He was, in fact, on personal terms 
with some of the great philosophical minds of the day. He had no interest 
in and no need for an ancient document such as the Hippocratic Oath.’ 
It was philosophically naive and offered very thin content compared with 
the rich set of issues embedded in the philosophical subject matter of 
his own day and culture. Once a physician was significantly engaged with 
the contemporary ethical theories and issues of his day, why would he 
regress to a short, ancient, obscure, cultic code that failed to address 
matters of substance and failed to connect with the more vital philosoph- 
ical theories of the time? 

A similar claim can be made for the other major physicians contribut- 
ing to medical ethics of the late eighteenth century. In England, physi- 
cian Thomas Percival of Manchester was the dominant figure. His 
intervention into a local dispute involving the stress produced on health 
professionals by an epidemic resulted in the 1794 contribution titled 
Medical Jurisprudence. It was, in fact, a synthesis of contemporary 
thought on medical ethics. It was later revised and published as Medical 
Ethics; or, a Code of Institutes and Precepts, adapted to the Professional 
Conduct of Physicians and Surgeons and became the foundation of mod- 
ern medical ethics for physicians in the English-speaking world. 

Percival, educated in Edinburgh during the 1760s, was a product of 
the Scottish Enlightenment and quite well versed in the philosophical 
and theological controversies in ethics of the day. In addition to his Medi- 
cal Ethics, he wrote other works in philosophy and morals.” He commu- 
nicated with not only the utilitarian philosopher William Paley but also 
the anti-utilitarians Richard Price and Thomas Gisborne, and ended up 
carving out a subtle position incorporating some of both traditions.®° As 
one deeply engaged in the philosophical discourse of the day, Percival 
had little use for or interest in the Hippocratic tradition.“ His Medical 
Ethics reveals he has knowledge of the Oath but makes only passing 
mention of it—and then in a somewhat critical way. Percival is much 
more engaged in the social ethical issues of his day, as befits a physician 
schooled in the utilitarian and anti-utilitarian philosophers of the day and 
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called into action by a controversy in an overworked public hospital in 
which the naive Hippocratic maxim of always working for the benefit of 
the patient would prove irrelevant—indeed, useless. 

A similar story can be told in late-eighteenth-century America, where 
the leading medical figures such as Benjamin Rush, signer of the Decla- 
ration of Independence and mediator of the feud between John Adams 
and Thomas Jefferson, manifest similar Edinburgh enlightenment influ- 
ence. Both Rush and Samuel Bard, the founder of Columbia’s College 
of Physicians and Surgeons, were Edinburgh educated and critically 
engaged in the social and political debates of the day. Both wrote exten- 
sively in ethics but showed little interest in the Hippocratic tradition. 

As the eighteenth century drew to a close, so did the close communi- 
cation between humanists and physicians, which left the elite physician 
leaders of the time engaged in the current philosophical debates that 
shaped their involvement in medical ethics. The result was that none of 
these enlightened physicians had much interest in the Hippocratic tradi- 
tion in ethics. When they mentioned Hippocrates, it was in passing, 
often critical of the ethics, and usually citing the ancient Greek for his 
contributions to the development of empirical medicine rather than 
ethics. 


The Rediscovery of Hippocrates in the 
Nineteenth Century 


By the beginning of the nineteenth century, the era of the enlightened 
conversation between humanists and physicians was drawing to a close. 
The next generation of teachers at the medical school at Edinburgh was 
no match for Gregory and his colleagues. Gregory’s son, James, who suc- 
ceeded him as professor of medicine at Edinburgh, continued to write in 
philosophy, but he was rather unique and his contributions were minor. 
Most of James’s colleagues at the medical school no longer had philo- 
sophical interests at all. They were absorbed by the explosion of scientific 
knowledge, the need to provide practical education for their students, 
and the imperative to compete with lesser medical schools for matricu- 
lants. A detailed inquiry in 1826 by the Commission for Visiting the 
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Universities and Colleges in Scotland provided a nine-hundred-page ver- 
batim transcript of the opinions of the faculty on education including the 
medical school at Edinburgh.® The nearly unanimous view of the faculty 
was that time could not be afforded for education in philosophy, ethics, 
or other humanities subjects. It is in this relatively impoverished philo- 
sophical environment that physicians were left on their own in isolation 


to articulate the ethics of their profession. 


The First American Professional Codes In the United States, local 
medical professional groups began having to articulate ethics responses 
to various crises on their own. The first example arose in Boston in 1808. 
A code of ethics, referred to misleadingly as the “Code of Medical 
Police,” addressed the norms of conduct for physicians. This modest 
document, in comparison with the extensive works by Gregory and Perci- 
val, was a mere eleven pages and addressed primarily relations among 
practitioners. Topics include the norms for consultation, treating another 
physician’s patients, care for colleagues and their families, quackery, and 
fees. Topics we would think of today as medical ethics—issues of con- 
sent, truth-telling to patients, euthanasia, abortion, and the like—were 
not addressed. 

What is critical for our purposes is that the three leaders of the local 
medical society who were asked to write the document were respected 
senior surgeons—John Warren, Lemuel Hayward, and John Fleet. They 
had experience in medical education, medical editing, and leadership in 
the local medical society, but not in broader aspects of philosophy or the 
other humanities. They had direct knowledge neither of contemporary 
ethics literature in the humanities nor of the older Hippocratic literature. 

Warren, Hayward, and Fleet explain explicitly their method for pro- 
ducing what appears to be their only foray into medical ethics. They say 
they examined the works of Gregory, Percival, and Rush and “selected 
from them such articles, as seemed most applicable to the circumstances 


”66 Tn fact, virtually all the content of their 


of the profession in this place. 
brief document can be found in the second chapter of Thomas Percival’s 


Medical Ethics, the chapter dealing with the relations of physicians 
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among one another. No longer is there any engagement with the human- 
ists of the day or their issues. 

Still, in Boston, there is no evidence that physicians of early- 
nineteenth-century America made any use of the Hippocratic Oath. As 
I document at length in Disrupted Dialogue, similar stories can be told 
about the other state and local medical societies. New York produced a 
code in 1823 based primarily on Gregory and Percival. Only physicians 
are cited.“ Baltimore and Washington produced codes in 1832 and 1833, 
respectively.** Both were relatively short and dealt primarily with intra- 
professional matters such as fees and included references to eighteenth- 
century predecessors in medical ethics. 

The 1823 New York code is the first medical ethical writing of this 
period that briefly introduces the Hippocratic Oath. It references the 
Oath’s pledge that medical students will provide support for their teacher 
in time of need.® Physicians writing about the ethics of their profession 
have lost contact with the discourse of the humanities of their time. 
They are forced to rely on commentators of previous generations, such as 
Gregory, Percival, and Rush. The nineteenth-century physicians writing 
these medical ethics codifications make reference to members of the 
previous generation of their own profession who were capable of knowing 
and understanding the philosophical controversies of their day, but the 
early-nineteenth-century physician-writers are themselves out of touch 
with the humanists who were articulating theoretical and practical con- 
cerns of their disciplines. 

It is in this vacuum that the Hippocratic Oath begins to emerge. It 
offers a digestible, one-page moral summary that physicians can cite 
when they are no longer engaged in the more complex academic contro- 
versies of the day. Sometimes even the citation of the Oath is misleading. 
The developments in Philadelphia provide the most dramatic illustration. 


Kappa Lambda and the Discovery of the Hippocratic Oath as a 
Symbol ‘The elite physicians of Philadelphia formed a mysterious, 
secret society reminiscent of the ancient secret Hippocratic cult.” 
Called the Kappa Lambda Society of Hippocrates, its attempt to emulate 
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the original Hippocratic group is apparent. Potential members were 
elected to this fraternity-like club without being told they were proposed 
for membership. Election had to be unanimous. The new initiates were 
told that “the venerable Hippocrates of Cos may be considered as the 
remote founder of this Society.””! At a formal initiation ceremony, new 
members swore an oath that was called the Hippocratic Oath. Like its 
Hippocratic predecessor, it was a secret oath. The initiation ceremony 
text tells initiates that the oath “you have just taken is in substance the 
same as was administered to the original Hippocratic physicians,” but, 
bizarrely, the actual text had no resemblance to the classic Oath.” The 
oath administered to the nineteenth-century Hippocratic aspirants read: 


OATH OR AFFIRMATION 


You do [swear/affirm] that you will endeavor to exalt the character of the 
Medical profession by a life of virtue and honour—that you will keep the 
secrets, guard the reputations, and advance the interests of this Society 
and each of its members; and that you will never encourage any one to 
devote himself to the study of Medicine whose learning, talents, and hon- 
ourable qualities are not such as to render him respectable in his profes- 
sion, and worthy to be distinguished as a member of this Society.” 


The Philadelphia pretender is written in the second person rather than 
the original Oath’s first person. It contains none of the Hippocratic word- 
ing. It does not even address the core Hippocratic norm of working so as 
to benefit the patient. It really does not even concern itself with the 
profession of medicine. The focus is on the reputation and interests of 
the Kappa Lambda group. 

It seems clear that the creators of this document could not have actu- 
ally seen the Oath attributed to Hippocrates. They merely borrowed the 
name as an iconic symbol of a medical tradition that had something to 
do with ethics. Even though the organization often undertook activities 
more designed to promote the interests of physician-members such as 
setting a secret fee schedule that its members were allowed to charge for 
medical services, the members persisted in dressing this self-promotion 


conspiracy in the clothing of the revered ancient medical cult. 
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The group did undertake activities in the realm of ethics, but not 
Hippocratic ethics. It reprinted an abridged version of Thomas Percival’s 
Medical Ethics and adopted Percival’s “social compact” language, appar- 
ently not realizing how alien that would be to the style and concepts of 
the ancient Hippocratic cult.”* Other chapters of Kappa Lambda existed 
in New York, Washington, Baltimore, and Lexington. They all embraced 
Hippocrates and the Oath symbolically associated with him. Hippocrates 
and his Oath were on their way back as symbols for the physician even 
if that physician had no real knowledge or understanding of the ancient 
tradition. Ethics for the medical profession had become isolated from 
broader philosophical and religious ethics, reduced to reprinting of Brit- 
ish writing from decades past, which, no matter how philosophically 
astute in its time, was not the ethics of the nineteenth-century American 
period and was certainly not a manifestation of the true Hippocratic text. 


Many Translations of Hippocrates in the Nineteenth Century 
The nineteenth century was a time of resurgence of interest in the Hip- 
pocratic literature and especially the Oath. Some scholars in medicine 
actually returned to the Hippocratic texts. Editions of the complete Hip- 
pocratic writings began to appear with greater frequency, and often in 
the original Greek. Greek physician Adamantios Koraes produced an edi- 
tion in 1792 while living in Holland and Amsterdam.” In the 1820s Karl 
Gottlob Kühn produced a twenty-six-volume edition of classical medical 
authors, including Hippocratic works. This edition included a Latin 
translation with critical and exegetical commentary. In 1834 Friedrich 
Reinhold Dietz, professor at Kénigsburg, produced a two-volume edition. 
The definitive Maximilian Paul Littré edition, which provided a French 
translation, appeared over two decades from 1839 until 1861.76 In 1846 
physician John Redman Coxe published The Writings of Hippocrates and 
Galen Epitomised from the Original Latin. Prior to this, on November 
3, 1829, he had given a lecture clearly indicating his infatuation with 
Hippocrates as well as his sense that his hero had not been received 
well—“An Introductory Lecture in Vindication of Hippocrates Delivered 
in the University of Pennsylvania.” 
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Works such as those by Coxe made some of the Hippocratic literature 
available in English or other modern languages, thus making them acces- 
sible to typical physicians or scholars not prepared in the classical lan- 
guages. Coxe makes clear that the Hippocratic texts were not read by the 
typical physician of the day, even if he revered the so-called father of 
Western medicine. From the introductory section, “To the Reader,” 
dated September 16, 1846, Coxe says: 


With the exception of a few of the Hippocratic treatises, an English trans- 
lation has never appeared. Of the writings of Galen, not one has received 
that form, for the benefit of the English reader. And yet the names of both 
of these great men are familiar to our ears, as though they were the daily 
companions of our medical researches. Our teachers refer to them ex 
cathedra; our books continually quote them; and yet, not one in a hundred 
of the Profession, at least in America, have ever seen them, and if interro- 


gated, could not inform us of what they treat.” 


Meanwhile, in 1849 a linguistically able Scottish surgeon named Francis 
Adams produced an edition titled The Genuine Works of Hippocrates 
translated from the Greek with a Preliminary Discourse and Annotations. 
He also acknowledges “my author's works are very obscure.” 

Thus, by the mid-nineteenth century, Hippocrates was beginning to 
claim a new status as a symbol of all that is noble in medicine and medi- 
cal ethics, even if only a handful of scholars had ever examined the texts. 
Those scholars tended to be physicians with inclination toward classical 
studies who, no matter how learned in medicine and classical languages, 
were not in communication with the philosophical, theological, or moral 
arguments of the day. This meant that they were not aware of the poten- 
tial conflicts between Hippocratic ethics and the major moral theories 
outside of medicine. Often, such as in the sophomoric Kappa Lambda 
society, physicians claimed they stood in the Hippocratic tradition and 
even claimed they were subscribing to the Hippocratic Oath when they 
had no knowledge of that ancient document and, in fact, produced a text 
suiting their own purposes that had no meaningful ties to the Hippo- 


cratic literature except its name. 
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The American Medical Association, 1847 One of the responses to 
the plethora of alternative medical options of the mid-nineteenth century 
was for proponents of rational medicine—what we now think of as ortho- 
dox, allopathic medicine—to come together to collectively ward off the 
challenges from their competitors. In 1847 American physicians gathered 
in Philadelphia to form the American Medical Association. Their first 
act was to form a committee to prepare a code of ethics. Sociologists of 
the professions tell us that a group such as physicians who want to estab- 
lish their craft as having special status will claim authority to generate its 
own code of ethics, thereby conveying to the broader population that 
they are not mere business people out to promote their interests but 
are a collection of professionals, which means—by definition—a group 
committed to the welfare of clients. In the case of medicine, the physi- 
cian’s commitment is, supposedly, to benefit the patient. Although reap- 
ing secondary rewards of the profession, such as income and satisfaction, 
is an accepted part of being in a profession, the primary purpose is ser- 
vice to the patient—at least that is the image professional organizations 
want to project to the public. That stands behind the work of Isaac Hays 
and Jonathan Bell, the two leaders of the committee that wrote the origi- 
nal American Medical Association (AMA) code of ethics.” 

That code shows very little connection to the Hippocratic Oath or the 
moral tradition derived from it. To be sure, the AMA’s 1847 code shared 
with the Hippocratic core principle a commitment to benefiting the 
patient and protecting the patient from harm. There is, however, no evi- 
dence that Bell, Hays, or any of the members of the committee actively 
followed the Oath or even had serious knowledge of its content. The 
AMA committee’s own document makes clear that the sources were the 
Anglo-American physicians of the late eighteenth century—Thomas Per- 
cival, John Gregory, and Philadelphia’s own Scottish-trained elite physi- 
cian, Benjamin Rush.*° 

It thus absorbed, perhaps unknowingly, the Scottish consequentialism 
of the Enlightenment. The great moral philosophers’ unique view that 
morality requires choosing the course that will maximize good conse- 


quences—the view inherited from Adam Smith, Francis Hutcheson, and 
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David Hume, and brought into medical ethics by their physician- 
philosopher colleagues John Gregory and Thomas Percival—by the mid- 
dle of the nineteenth century becomes the core of American profession- 
ally generated medical ethics. 

There is not a word of Hippocratic text or reference to the classic 
Oath in the twenty-four-page 1847 AMA code. It is often perceived as 
compatible with the Hippocratic ethic, presumably primarily because of 
its consequence-oriented commitment. The major first section after an 
eleven-page introduction talks about the duties of physicians to their 
patients. They should work for the welfare of the sick, uniting “tender- 
ness with firmness, and condescension with authority.” The arrogant 
tone continues. The physician’s mind “ought to be imbued with the 
greatness of his mission, and the responsibility he habitually incurs in its 
discharge.” “Unnecessary visits [to the patient] are to be avoided, as they 
give useless anxiety to the patient, tend to diminish the authority of the 
physician, and render him liable to be suspected of interested motive.”®! 

The next section addresses the all-important obligations of patients to 
their physicians: “The members of the medical profession, upon whom 
are enjoined the performance of so many important and arduous duties 
towards the community, and who are required to make so many sacrifices 
of comfort, ease, and health, for the welfare of those who avail them- 
selves of their services, certainly have a right to expect and require, that 
their patient should entertain a just sense of the duties which they owe 
to their medical attendants.”*? 


A list of obligations of patients is then enumerated: 


1. Selecting a medical advisor who has received a regular professional 
education; 

2. Preferring a physician whose habits of life are regular; 

3. Faithfully and unreservedly communicating to their physician the 
supposed cause of their disease; 

4. Never wearying his physician with a tedious detail of events or 


matters not appertaining to his disease; 
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5. Obeying the prescriptions of the physician promptly and im- 
plicitly; 

6. Avoiding, if possible, even the friendly visits of a physician who is 
not attending him; 

7. When a patient wishes to dismiss his physician, declaring his rea- 
sons for so doing; 

8. Sending, when practicable, for the physician in the morning, 
before his usual hour of going out; and 

g. After the patient's recovery, entertaining a just and enduring sense 
of the value of the services rendered him by his physician (for 
these are of such a character that no mere pecuniary acknowledg- 


ment can repay or cancel them).** 


Two additional chapters of the AMA document push beyond the Hip- 
pocratic principle’s limited focus on what the physician owes the patient. 
In chapter 2 the AMA adds a serious discussion of what physicians owe 
to each other. 

The real difference comes in chapter 3, the chapter devoted to duties 
of physicians to the public and the obligation of the public to physicians. 
I suggest three major problems with the Hippocratic ethic: its individual- 
ism, its consequentialism, and its paternalism. The AMA in 1847 remains 
totally consequentialistic; it says nothing of any human rights, any duties 
based on natural law or other deontological theories such as those related 
to Kantianism. It remains paternalistic. The key movement away from 
Hippocratic ethics for the AMA is a buy into a set of social ethical com- 
mitments—to require the physician to serve the society and to expect 
that society owe him or her something. To be sure, these socially directed 
concerns are subordinated to the traditional focus on the benefits for the 
individual patient, but the nineteenth-century discovery of concern 
about public health and the Enlightenment extension of consequential- 
ism to the welfare of the community was important for professionally 
generated medical ethics. We saw it in a modest way in Percival, who 


was contending with the moral chaos of an epidemic. It appears more 
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Hippocratic perspective. 

The AMA of the mid-nineteenth century holds that “it is the duty of 
physicians to be ever vigilant for the welfare of the community.”** It notes 
specifically matters of “public hygiene.” It even endorses a legitimate role 
for physicians in coroners’ inquests, an area where the patient’s interest 
can easily conflict with that of society. It acknowledges the physician’s 
duty to respond to cases of patient poverty but quickly moves to protect 
the financial interests of its members by pointing out the need for “pecu- 
niary acknowledgment” for public services in areas such as certifying the 
inability of persons to perform public service for the military or jury duty. 
The opening of organized medicine to duties to benefit the public is an 
important innovation in professional ethics. It points to the existence of 
significant differences within professionally generated ethics. 

What has not changed from the Hippocratic tradition is the AMA’s 
continuing normative commitments to consequentialism and paternal- 
ism. In addition, the AMA retains the traditional Hippocratic metaethic 
in which the professional group generates the code of ethics with no 
participation of medical laypersons. The AMA differs from the Hippo- 
cratic Oath in not insisting that its ethic is secret. The AMA did not 
claim that laypeople could not understand the AMA’s ethical pronounce- 
ments, and it did make its positions available to the public. 

By the 1840s American medicine was fragmented, with several schools 
or styles of practice competing for customers. Attempting to establish a 
unique moral legitimacy for allopathic medicine is generally recognized 
as the function of the AMA’s code. What we would think of as orthodox 
allopathic medicine was battling with alternatives, including homeopa- 
thy, hydropathy, Grahamism, physiomedicalism, and Thomsonianism, 
which relied heavily on natural botanicals. It also had to contend with 
faith healers and all manner of charlatans. Many of these alternatives 
involved more conservative approaches, evidence of some reaction to 
harsh interventions of earlier decades such as the use of bloodletting and 


mercury compounds. 
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Primum non nocere: A Non-Hippocratic Alternative It is perhaps 
in this context that a popular slogan routinely confused with the Hippo- 
cratic Oath’s core commitment was first introduced. If physicians or lay- 
people are asked to summarize the Hippocratic Oath, they will often 
reply with a stock maxim, “primum non nocere’—‘First of all, do no 
harm.” A number of contemporary books use the phrase.® I have a thick 
file of physician articles and letters to medical journals that spout the 
phrase, assuming it is Hippocratic and assuming the phrase settles the 
particular moral issue they are addressing. 

The fact that the slogan is in Latin should give one pause. In fact, the 
phrase is not found in the Hippocratic Oath or any other Hippocratic 
writing. The Oath’s key commitment is to have the physician benefit the 
patient according to his ability and judgment as well as protect the 
patient from harm. In current philosophical parlance it commits to 
beneficence as well as nonmaleficence—benefiting as well as protecting 
from harm. In the Oath, the two are given equal weight. Certainly, there 
is no “first of all” attached to the nonmaleficence principle. The Hippo- 
cratic slogan also adds a uniquely paternalistic twist to beneficence by 
specifying that the benefit is to be according to the physician’s judgment. 

Some have tried to associate the “primum” slogan with a passage in 
the Hippocratic writing, Epidemics, where the author says, “As to dis- 
eases make a habit of two things—to help or to do no harm.” Still, this is 
a simultaneous and balanced commitment to beneficence and nonma- 
leficence. No hint of “primum” appears in the text. 

Several of us sought for years to find the slogan’s origins without suc- 
cess. Jonsen offers several interpretations, some of which simply 
remove the “primum,” that is, the “first of all” priority on not harming so 
that “primum non nocere” is remolded into the classic Hippocratic for- 
mula. That and Jonsen’s other interpretations all fail to give adequate 
attention to the slogan’s conspicuous “first of all” term. 

For many years | suspected that the likely true meaning of the phrase 
was most easily understood in the context of mid-nineteenth-century 
medical conflicts between allopathic physicians and the more conserva- 
tive, naturalistic competitors who believed that the body will heal itself 
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if humans stay out of the way and let nature take its course. They 
opposed harsh, potentially dangerous interventions such as the use of 
mercury. They insisted that the moral priority was to first make sure the 
intervention would not do harm before considering whether it might do 
good. In current philosophical jargon, nonmaleficence was “lexically 
prior” to beneficence; it had to be satisfied before one turned attention 
to producing benefit. It was a moral maxim that gave a rank ordering 
to nonmaleficence over beneficence. Nonmaleficence must be satisfied 
before one takes up pursuit of benefit. 

Recently, strong support has appeared for this hypothesis that “pri- 
mum non nocere” had nineteenth-century origins related to the move- 
ment toward more conservative treatment strategies. Cedric Smith 
published an essay in 2005 titled “Origin and Uses of Primum non no- 
cere—Above All, Do No Harm!” Independent of the searching that I and 
others have done to find the roots of the primum slogan, he analyzed a 
vast literature rejecting suggestions that it comes from Hippocrates, 
Galen, or the sixteenth-century author Ambroise Paré, all of which fail 
to provide the source. Smith finds the first occurrence of it in an essay 
of English physician Thomas Inman in 1860.87 Smith goes on to show 
that Inman thought he was quoting the famous seventeenth-century phy- 
sician Thomas Sydenham, but Smith shows that, in fact, the phrase is 
nowhere to be found in any of Sydenham’s extensive writing. It appears 
that Inman was so embedded in the medical conservatism of the mid- 
nineteenth century that he felt comfortable attributing to his famous 
predecessor the insight of giving priority to not harming. 

This conservative ethic is then at odds with the Hippocratic ethic that 
treats beneficence and nonmaleficence as co-equals to be satisfied by 
some integration of the positive and negative effects of an intervention. 
In this one respect the Hippocratic ethic is like Benthamite utilitarian- 
ism. The positives are to be noted for each alternative therapy under 
consideration, and the negatives are to be subtracted so that the physi- 
cian pursues what he (always masculine, at least in classical Hippocratic 


ethics) judges will maximize the patient’s expected net benefit. 
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In other versions of the Hippocratic benefit/harm calculation, the ben- 
efits are compared with the harms by calculating their ratio. The treat- 
ment option with the greatest ratio of benefit to harm is preferred. These 
two methods of comparing benefits with harms (subtracting harms or 
calculating their ratio) can produce different moral imperatives in certain 
cases. Sometimes the treatment that has the best ratio of benefit to harm 
may also produce a smaller difference if one subtracts expected harms 
from expected benefits. In other words, even if one remains committed 
to the traditional Hippocratic imperative of benefiting the patient and 
protecting the patient from harm, there is not a single, unique set of 
behaviors required. Different Hippocratic physicians, each committed to 
following the Oath faithfully, can feel required to choose different thera- 
pies because they choose different strategies for comparing benefits and 
harms. The fact that even an orthodox, classical Hippocratic physician 
can calculate benefits and harms in more than one way is a part of my 
reasons for claiming in Patient, Heal Thyself that physicians cannot be 
expected to determine definitively what will benefit patients.*® 

What is not called for by the Hippocratic ethic is a rank ordering of 
nonmaleficence over beneficence. There is no justification for doing no 
harm “first of all.” The “primum non nocere” slogan, taken literally, which 
requires that physicians give first priority to making sure they never hurt 
a patient with their actions, is an ultraconservative maxim. It could be 
satisfied completely if the physician never did anything for any patient. 
That would fail to do important goods, but it would always avoid actively 
doing harm. While nineteenth-century physicians did not literally follow 
the rule to its logical conclusion of doing nothing, they felt pressured to 
act cautiously, a mandate not explicitly called for by the original Oath. 
Thus, by the middle of the nineteenth century, professionally generated 
codes of ethics that focused on benefiting the patient and protecting the 
patient from harm were beginning to show significant variation from the 
classical Hippocratic maxim. Some proponents calculated net benefits 
by subtracting in Benthamite fashion the harms from the benefits; some 
calculated ratios of benefit to harm. Still others insisted on focusing first 


on not harming, and only after that requirement was satisfied was effort 
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to benefit the patient undertaken. From the time of Percival under the 
influence of Scottish consequentialism, doors were beginning to open to 
consideration of benefits to the public as well as the patient. The AMA of 
1847 opened this non-Hippocratic door still further. Still, professionally 
generated medical ethics was isolated from the alternative sources of 
ethics for patients and health professionals—the religious and secular 
philosophical traditions. There was no reference to human rights—either 
the rights of patients or the rights of physicians. There was no Kantian 
notion of moral duty independent of what produced good consequences. 
There was no natural law, no Talmudic notion of covenantal law, no 
Catholic notion of papal or Church council authority, no Protestant 
notion of the layperson as interpreter of scripture. 


Hippocratism and Its Professional Alternatives in 
the Twentieth Century 


Revisions of the AMA Code Since the initial generation of the AMA 
Code of Ethics in 1847, many revisions have occurred. The most signifi- 
cant appeared in 1903, 1912, 1947, 1957, 1980, and 2001.% That the AMA 
by now sees itself as standing in the tradition of the Hippocratic Oath is 
made clear in the initial pages of the current AMA Code, which starts 
with reference to the Oath and describes it as having “remained in West- 
ern Civilization as an expression of ideal conduct for the physician.” In 
fact, we have seen that the original AMA Code was not derived from the 
Hippocratic Oath and seems more or less oblivious to it. The subsequent 
changes in the AMA Code do not rely in any significant way on the 
actual Oath. 

The original tension between the allopathic practitioners who were 
members of the AMA and the competing systems of practice waxed and 
waned. At times the AMA saw fit to impose strict prohibitions on cooper- 
ation with practitioners from other schools of medicine. At other times 
this tension lessened and legal concerns led to a reduction in efforts to 
prohibit cooperation. 

By 1957 a change of format led to a redrafting of the Principles of 
Medical Ethics so that the ideals were presented in a short, one-page list 
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of ten principles. The overall normative content, however, does not 
differ substantially from the 1847 document. There was still an emphasis 
on benefiting the patient. There was perhaps a heightened recognition 
that physicians have duties to the public as well as the individual patient. 
At least four of the ten principles explicitly acknowledge duties to the 
public: to determine the propriety of physician conduct in relation to 
the public (from principle 1); to safeguard the public against physicians 
deficient in character (principle 4); to breach confidentiality if necessary 
to protect the welfare of the community (principle 9); and, most impor- 
tantly, to improve the health and well-being of the community (principle 
10). 

The 1957 codification retains many of the concerns that could be seen 
as self-serving: to avoid associating with anyone who fails to follow meth- 
ods of scientific healing (presumably, such as mesmerists and faith heal- 
ers as well as charlatans). The physician may choose whom he will serve. 
There are provisions governing the ever-sensitive matter of professional 
fees and charging for selling remedies to patients. 

Not present in the 1957 principles was any evidence of historical, con- 
ceptual, or linguistic links to the Hippocratic Oath. Equally obvious was 
the complete absence of any hint of the moral perspective of rights or 
deontological duties. There remained a medical paternalism seen, for 
example, in the provision that the physician may disclose confidential 
information when necessary to protect the patient. There was no con- 
sideration that moral norms for physicians might have their grounding 
outside the profession, in the religious or secular moralities of the sur- 
rounding culture. No layperson was given any opportunity to contribute 
to the discussion of the norms for professional conduct or even the 
norms for lay—professional relations. The authority for adjudicating dis- 
putes about physician conduct rested entirely within the profession in 
the hands of a committee made up entirely of physicians. 

It is not until the revision of 1980 that cracks begin to appear in this 
professional facade. At that point the society was well into a cultural 
revolution that was influenced by the major rights movements of the 


previous two decades. There had been an active antiwar movement and 
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movements for civil rights, women’s rights, and student rights. The lan- 
guage of liberal political philosophy and, in the United States, the found- 
ing fathers, had become dominant. 

James Todd, a key figure in the mid-1970s case of Karen Quinlan, had 
emerged as a major player in the AMA and was appointed to chair a 
committee to look at the revision of the AMA’s Code of Ethics.” The 
product, approved at the AMA House of Delegates meeting in 1980, was 
a major change in the AMA’s ethics. 

The new Code, adopted in 1980 and published in 1981, contained for 
the first time in any ethics document produced by a professional medical 
organization the language of rights. (“A physician shall respect the rights 
of patients, colleagues, and other health professionals, and shall safe- 
guard patient confidences and privacy within the constraints of the 
law.”°?) Gone was the paternalistic authorization to breach confidences 
when it was perceived by the physician to be in the patient’s interest to 
do so. On the other hand, the qualification that confidences should be 
preserved “within the constraints of the law’ was an acknowledgment 
that American law had just determined that health professionals had a 
duty to break confidences to protect third parties from credible threats 
of grave bodily harm.” 

The report of the Todd committee contained a remarkable acknowl- 
edgment of a metaethical change. The report began by stating that the 
“intent of the revision was to clarify and update the language, to reach a 
proper stance between professional principles and contemporary society 
and to eliminate any reference to gender.” It went on to comment on a 
major shift in the metaethics: “The profession does not exist for itself, it 
exists for a purpose, and increasingly that purpose will be defined by 
society.’°+ 

This was reflected in the recognition that the broader society had a 
role in deciding the limits of confidentiality when the patient’s behavior 
could be of danger to others. It would determine the moral limits on 
physician advertising. It would articulate the norms for the patient's 
rights (such as the right to consent or refuse medical treatment). The 
1980 change was the watershed in the abandonment of patient-benefit 
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ethics in favor of a more rights-oriented ethic and the abandonment of 
the exclusive authority of the profession in determining the moral norms 


for the health professional and the patient. 


The British Medical Association Similar evolution was occurring in 
organized professional medicine in Britain. Since the time of Percival, 
British professional medical ethics had not made extensive progress. The 
British Medical Association (BMA) considered writing a code of ethics 
in the 1850s but never completed its work.” No further evidence of eth- 
ics activity of the BMA appears until the mid-twentieth century. By 1963 
the Member's Handbook contained a chapter on medical ethics. In 1970 
the case of British physician Dr. Brown, described in chapter 1 of this 
volume, led to revising the BMA’s confidentiality provision. Dr. Brown 
was accused of breaching the confidentiality of an adolescent patient by 
telling her father that she was taking birth control medication. ‘Tried 
before the General Medical Council, Brown was acquitted of all charges 
on the grounds that the Hippocratic Oath, the British Medical Associa- 
tion, and the American Medical Association all recognized the duty of 
the physician to protect the well-being of the patient.” Soon after the 
decision the BMA Ethical Committee recommended a revision of its 
code of ethics to remove the paternalistic exception clause to its confi- 
dentiality provision.” The British were on their way to abandoning the 
more paternalistic position, a move that the American association took 


until 1980 to complete. 


The World Medical Association Declaration of Geneva During 
this period, the world of medicine was undergoing dramatic changes. It 
had been jolted by the outrageous and embarrassing participation of Ger- 
man elite physicians in the medical research and extermination programs 
of the National Socialists.°* There is ample evidence that the “medical 
ethic” deviated radically from more traditional ethics that simply commit- 
ted the physician to benefit the individual patient. National Socialist 
medical ethics embraced some elements of Hippocratic medicine and 
rejected Jewish and Christian ethical principles.” It is clear that the 
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world of professional medicine had to respond aggressively following the 
war to assure the public that physicians were, in fact, still committed to 
working for the welfare of the patient. 

The World Medical Association (WMA), the consortium of national 
professional medical organizations, responded by adopting in 1948 what 
it called the Declaration of Geneva.'! Remarkably, the WMA explicitly 
embraced for the first time a somewhat updated paraphrase of the origi- 
nal Hippocratic Oath. The key sentence stated, “The health of my 
patient will be my first consideration.” It was the WMA's way of reaf- 
firming the duty of the physician to remain loyal to the patient’s welfare 
and to forcefully renounce any tendency of the profession to desert the 
patient in favor of broader societal projects. While the AMA was moving 
toward a more responsible balance of societal interests in public health, 
medical research, and other public goods, the WMA was retreating to 
Hippocratism. 


The WMA Declaration of Helsinki, 1962 The WMA's retreat to 
Hippocratism would soon begin to pose problems for the association. In 
particular, people began to realize that if WMA physicians worked for 
the health of their patient, societal concerns such as research designed 
to produce generalizable scientific knowledge took a back seat. In 1962 
the WMA adopted the Declaration of Helsinki, a code addressing ethical 
issues of human subject research. That code was revised in 1964 and 
several times since then. The core idea was that the WMA acknowledged 
that, in a world in which medicine relied on systematic scientific 
research, sometimes a physician had to engage in behaviors involving 
patients that were not designed specifically for the benefit of the patient. 
Thus, the WMA’s Declaration of Helsinki endorsed research it called 
“nontherapeutic,” that is, research unconnected with therapeutic intent. 
Even in the case of the treatment of patients, research combined with 
patient care would necessarily involve procedures undertaken for the 
purpose of producing knowledge rather than benefiting the patient. In 
both cases, the WMA introduced a concept new to professionally gener- 
ated codes of ethics—the notion of “free consent” after the patient or 
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subject has been informed. In the case of research combined with pro- 
fessional care, this consent should be obtained “if at all possible.” In the 
case of so-called nontherapeutic research, consent should be obtained 
unless the subject is incompetent, in which case the consent of the legal 
guardian should be obtained. Thus, by the 1960s the WMA had opened 
the door to physician behavior that deviated from Hippocratic standards 
of patient benefit, although in clinical medicine unconnected with 
research it retained its Declaration of Geneva, its updated Hippocratic 
paraphrase. 


The Nuremberg Code The scurrying of professional associations fol- 
lowing World War II to adopt positions that would repudiate the 
National Socialist collaboration of physicians was stimulated in part by 
an important nonprofessional event immediately following the war—the 
Nuremberg trials. While the international professional association of 
physicians, the World Medical Association, was vigorously reaffirming its 
Hippocratic, patient-benefiting commitment by adopting the Hippo- 
cratic Oath paraphrase, the Declaration of Geneva, the world lay com- 
munity was undertaking a major event in international law that led to 
the trial, conviction, and in some cases execution of Nazi war criminals, 
including some Nazi physicians. This would set the stage for the radical 
change in the WMA leading to the Declaration of Helsinki. 

One of the most important and lasting products of that trial was a 
code of ethics for the conduct of medical research involving human sub- 
jects. Called the Nuremberg Code, it set out an international standard 
for the ethics of such research.!°! The international community and its 
agents at the trials faced a momentous choice that led to a different 
stance than the one originally adopted by the medical professional orga- 
nization. It had two options if it was to establish a firm moral standard to 
protect subjects of research so that the Nazi atrocities could never again 
be tolerated. 

One option, the one chosen by the WMA when it adopted its Declara- 
tion of Geneva, would have been to affirm the moral principle of the 
Hippocratic Oath—that physicians should always work for the benefit of 
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patients and protect them from harm. That surely would have meant the 
prohibition of the Nazi research. The problem was that, logically, it 
would also have prohibited even the most benign, useful, and important 
studies as well. Medical research is distinguished from clinical therapy 
by the intention of the actors. Medical research by definition involves 
interventions undertaken to produce generalizable knowledge, not for the 
immediate benefit of the person upon whom the experiment is con- 
ducted. The Hippocratic principle of always working for the benefit of 
the patient would prohibit in principle all such research activities. Inter- 
ventions on normal subjects who are not ill most obviously could not 
be undertaken by physicians holding to the Hippocratic principle. Even 
research on ill people could not proceed. Efforts to try out some novel or 
innovative therapy for a patient whose medical condition is not success- 
fully treated with standard therapies could continue, but that is not what 
we mean by research. The gold standard strategies for research— 
randomization, blinding of both investigator and subject, controlling of 
variables and the like—are not for the purpose of benefiting the patient; 
they are for the purpose of producing generalizable knowledge. All proce- 
dures and techniques undertaken to produce knowledge rather than to 
help a patient would be excluded under the Hippocratic standard. 

The contributors to the Nuremberg trials realized that reaffirming the 
Hippocratic principle for all future physician behavior—including 
research activity—would necessarily bring even the most innocent 
research to a halt. Instead, they adopted a set of ten principles, the first 
two of which are the most critical. The second principle holds: “The 
experiment should be such as to yield fruitful results for the good of 
society unprocurable by other methods or means of study, and not ran- 
dom and unnecessary in nature.”!” 

Standing by itself, this is a repudiation of the professional Hippocratic 
standard because it explicitly affirms physician conduct for the good of 
society even if it is not for the benefit of the patient. In fact, such con- 
duct is consistent with efforts that are likely to cause harm to patients. 
In order to prevent the abuses of the Nazi research, the authors of the 
Nuremberg Code inserted another principle and gave it the position of 
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first place in the code: “The voluntary consent of the human subject is 
absolutely essential. This means that the person involved should have 
legal capacity to give consent; should be so situated as to be able to 
exercise free power of choice, without the intervention of any element 
of force, fraud, deceit, duress, over-reaching, or other ulterior form of 
constraint or coercion; and should have sufficient knowledge and com- 
prehension of the elements of the subject matter involved as to enable 
him to make an understanding and enlightened decision.” 

With this remarkable provision, the international community over- 
turned a millennia of professionally generated ethics for physicians and 
established a standard grounded not in esoteric professionally controlled 
morality but in the rich history of liberal political philosophy and interna- 
tional law. This provision not only endorsed physician conduct not 
designed to benefit the patient and protect the patient from harm; it also 
endorsed a radically different source of authority for medical morality— 
the philosophical traditions independent of professional hegemony. 
Adopting the Nuremberg Code made clear, as never before, that lay- 
people as well as those who happened to be medical professionals had 
other sources to which they could turn—sources grounded in religion 
and philosophy—for establishing an ethic for lay—professional relations 
in health care. In the remainder of this book I pursue the central purpose 
of my contribution to the Gifford Lectures: | examine more closely these 
other sources of medical morality and how they sometimes conflict with 
professional sources when it comes to the grounding of ethics and the 
authority for knowing its content as well as the substantive norms 
themselves. 

The first and most conspicuous place that these professionally gener- 
ated sources might come into tension with other sources is in the activi- 
ties of medical schools related to their socialization of medical students 
into the ethical tradition they attempt to instill in the students. The next 
chapter looks at the cacophony of professional, religious, and secular 
instruction in ethics transmitted to medical students in various medical 
schools. Following that, I examine the possibility of grounding profes- 
sional ethics in theological systems of belief and more secular philosophi- 


cal systems. 


CHAPTER 


3 


THE CACOPHONY OF 
CODES IN MEDICAL 
SCHOOLS AND 
PROFESSIONAL 
ASSOCIATIONS 


NE POINT OF CONTACT between the physician and various 
professional codes (the Hippocratic and its alternatives) is in 
the ritual of oath taking that occurs in medical schools. Long 
part of the stereotype of medical education, the image of graduating med- 
ical students standing, raising their right hands, and reciting in unison 


some professionally generated oath is fixed in the public consciousness. 


Problems with Medical School Oath Taking 


While oath taking is part of the lore of our understanding of the crowning 
moment in medical education, the actual practice is more complicated 
than the image would suggest and it raises some very difficult moral 
issues. For example, why should a group of young people, usually fresh 
out of college, suddenly surrender the moral traditions they have learned 
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from their families and through their churches or secular philosophical 
equivalents, and unanimously pledge to conduct the rest of their profes- 
sional lives according to some specific code, Hippocratic or otherwise? It 
is absurd to think that four years of medical school should convert entire 
classes from their basic moral systems to one that they would suddenly 
come to adopt. More absurdly, as we shall see, different schools offer 
different oaths and pledges for their students in spite of the fact that the 
graduates will soon be moving on to hospitals or medical practices they 
share with graduates of other schools that have extracted a different oath 
or pledge from their students. Moreover, they will practice medicine on 
patients who cannot be expected to share in the ethical stance incorpo- 
rated in the texts that schools have inflicted on their students. 


The Sporadic History of Oath Taking 


We have already seen that the practice of oath taking at the most impor- 
tant Scottish medical school had, in its origins, nothing to do with medi- 
cal education. The sponsio was a pledge required of all graduates (and all 
faculty). Those who took the pledge promised loyalty to the university, 
the king, and the Scottish Covenant. When medical degrees were added 
to the university agenda many years after the beginning of the practice, 
medical students were also required to take the same oath. In the rest of 
the eighteenth century in Scotland and England there was little interest 
in the Hippocratic ethic. In the United States, city and state medical 
societies did not endorse or even know much about the Oath. The one 
group that made specific reference to an oath by that name was, in fact, 
referring to an entirely different text. The AMA’s founding led to a code 
of ethics, but it was not linked to the Hippocratic Oath. 


Oath Taking, 1928 


We have data from throughout the twentieth century about oath taking 
at medical schools in North America. The patterns are quite revealing 
and troubling. Schools have been surveyed several times beginning in 
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1928. At that time only eighteen of seventy-four schools that responded 
used an oath. Only five of these were the unmodified Hippocratic Oath 
(see table 3.1). Five others used something identified as a “modified Hip- 
pocratic Oath.” Eight others used some other oath. That leaves fifty-six 
that did not use an oath at all. 


Oath Taking, 1958 


By 1958 oaths were much more widely used—sixty-nine of ninety-six 
schools that responded to the survey used an oath, but only seven still 
used the unmodified Hippocratic document (see table 3.2). Fourteen 
others used what was termed a “modernized” version of the Oath, but 
most used some other text—the Declaration of Geneva or some other 


document. 


Oath Taking, 1977 


The next survey was in 1977, at which time 6 of 128 schools used the 
unmodified Hippocratic text and 45 others used a modified version. Still, 


the majority used some other document (the Declaration of Geneva 


Table 3.1 Use of Oaths in North American Medical Schools, 1928 


Medical Schools in 
United States and Canada 


Number % 
Used an oath 18 24.8 
No oath 56 75.6 
TOTAL 74 100 
Classical Hippocratic Oath 5 
Modified Hippocratic Oath 5 
TOTAL use of Hippocratic Oath 10 55.6 
Other oath 8 44.4 
TOTAL 18 100 


Source: Carey, “Formal Use of the Hippocratic Oath.” 


70 & The Cacophony of Codes in Medical Schools and Professional Associations 


Table 3.2 Use of Oaths in North American Medical Schools, 1958 


Medical Schools in 
United States and Canada 


Number % 

Used an oath 69 72 

No oath 27 28 

TOTAL 96 100 
Hippocratic Oath 7 10.1 
Modernized Hippocratic Oath 14 20.3 
Declaration of Geneva 12 17.4 
Other 32 46.4 
Various 3 4.3 
Undesignated 1 1.5 

TOTAL 69 100 


Source: Irish and McMurry, “Professional Oaths and American Medical Colleges.” 
Note: Medical schools in the United States = 84; medical schools in Canada = 12. 


or the Prayer of Maimonides, for example) or used nothing at all (see 
table 3.3). 


Oath Taking, 1993 


By 1993 almost all North American schools were using an oath, but only 
one out of the 150 schools surveyed remained loyal to the unmodified 
Hippocratic Oath (see table 3.4). Another 67 used what was termed a 
modified or modern Hippocratic Oath, but a majority used some other 
oath, such as the Declaration of Geneva, the Prayer of Maimonides, or 
the newer oaths attributed to Luis Lasagna, the Osteopathic Oath, or 
some other text. The single school using the unmodified oath was the 
State University of New York at Syracuse. I have been informed that that 
school no longer uses it. 

Thus, never in the twentieth century has a majority of schools in 
North America used the Hippocratic Oath, even in some modified form. 
Almost all schools have seen fit to at least make some changes, and the 
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Table 3.3 Use of Oaths in North American Medical Schools, 1977 


Medical Schools in the 
United States and Canada 


Number % 
Classical Hippocratic only 5 3.9 
Classical Hippocratic plus other 1 0.8 
Modified Hippocratic only 42 32.8 
Modified Hippocratic plus other 3 2.3 
Declaration of Geneva only 30 23.4 
Prayer of Maimonides only 9 7.0 
Prayer of Maimonides plus other 2 1.6 
Unknown oath 7 5.5 
Other, only 16 12.5 
No oath 13 10.2 

TOTAL 128 100 


Source: Friedlander, “Oaths Given by US and Canadian Medical Schools, 1977.” 
Note: Medical schools in the United States = 112; medical schools in Canada = 16; 94% 
US and 63% Canadians schools said they did administer an oath. 


majority has rejected the Hippocratic form in favor of some other text or 
opted for no oath at all. Some of these alternative oaths come from mod- 
ern professional organizations (the Declaration of Geneva), from individ- 
ual physicians (Luis Lasagna), or from a school’s religious tradition (the 
prayer named in honor of Maimonides). The Declaration of Geneva itself 
is historically connected to the Hippocratic Oath but includes many non- 
Hippocratic elements. No consistent or dominating pattern exists except 


the now total rejection of the original Hippocratic text. 


Oath Taking, Weill Cornell Medical College, 2005 


Confronted by the dissatisfaction with historical versions of the Hippo- 
cratic Oath, modern redrafts, and new oaths and pledges constructed by 
individuals or schools, some schools have taken it upon themselves to 
craft their own oath or pledge to be recited by their graduating classes. 


In some cases, each class has been invited to write its own oath each 
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Table 3.4 Use of Oaths in North American Medical Schools, 1993 


Medical Schools in the 
United States and Canada 


Number % 

Used an oath 147 98 

No oath 3 2 

TOTAL 150 100 
Classical Hippocratic Oath 1 0.7 
Modern Hippocratic Oath 45 30.6 
Modified Hippocratic Oath 22 15.0 
Undesignated version of Hippocratic Oath 1 0.7 
Declaration of Geneva 34 23.1 
Prayer of Maimonides 4 27. 
Oath of Luis Lasagna 5 3.4 
Osteopathic Oath 15 10.2 
Other oath 20 13.6 

TOTAL 147 100 


Source: Orr, Pang, Pellegrino, and Siegler, “Use of the Hippocratic Oath.” 
Note: Medical schools in the United States = 135; medical schools in Canada = 15. 


year, so it will emerge as an authentic product of the particular group of 
students. One effort by a school to create its own oath occurred at Weill 
Cornell Medical College in New York in 2005. 

A committee appointed by the dean was formed under the leadership 
of Joseph Fins, a physician on the Cornell faculty and a recognized 
authority in medical ethics. The committee included twenty people— 
seventeen physicians, two medical students, and the director of pastoral 
care.! The resulting oath was probably as good as any generic pledge 
could be, but it raised serious issues. It is called the “Hippocratic Oath” 
and loosely follows some of the sentences of the original Oath, but it is 
significantly different in many respects.* Gone is most of the initial sec- 
tion that has an oath-of-initiation character to it. Gone also is the need 
to come to the financial aid of one’s teachers or to consider their offspring 
as “equal to my brothers in male lineage.” There is no restriction on 


sharing medical knowledge only with those who have taken the oath. 
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The code section is also dramatically different from the original Hip- 
pocratic document. There is no pledge to avoid abortion. No forswearing 
of giving deadly drugs. To the relief of students contemplating surgical 
specialization, there is no pledge to avoid surgery. Not only are the Greek 
gods and goddesses gone, but all religious reference vanishes. The Hip- 
pocratic virtues of purity and holiness are replaced with the virtues of 
“integrity” and “honor.” It is not clear why these are preferred to the 
AMA’s “compassion” and “respect for human dignity.” In their place are 
some very non-Hippocratic moral commitments: to “not withdraw from 
patients in their time of need,” to “be an advocate for patients in need 
and strive for justice in the care of the sick,” and to enter houses only for 
the good of the sick. It fudges on confidentiality in the same way the 
original oath does: swearing not to disclose those things that are “not 
fitting to be spoken,” leaving the student to determine whether that 
would permit paternalistic breaches when the patient might not want 
information disclosed, or Tarasoff-like breaches to protect third parties 
even though disclosure might jeopardize the patient’s welfare. 

The writers note that the original oath seems harsh in threatening 
“retribution for any doctor who transgressed the oath and swore falsely.”4 
It is replaced with a “more positive” ending in which the graduates “now 
turn to my calling, promising to preserve its finest traditions, with the 
reward of a long experience in the joy of healing.” This certainly means 
the graduate will escape the eternal damnation of failing to follow the 
original oath but still poses potential issues for some anti-Pelagians who 
believe that reward for good works is heretical. 

This particular draft avoids some criticisms of the original oath but 
does so in part by finessing the difficult issues—euthanasia, abortion, 
the dilemma of the “Frankenstein myth,” and the role of the clinician in 
rationing health care. It got at least one group of faculty and two students 
to take seriously the crafting of a set of pledges for the practice of medi- 
cine but did not address whether the rest of the 2005 graduating class 
or any future graduating classes are committed to its contents or even 
understand what they are promising. It seems doubtful that this oath can 
be taken by a graduate “solemnly,” “freely,” and “on my honor.” One 
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wonders what a graduate who disagrees with some of the provisions is 
to do. 

The more fundamental problem remains. It seems unlikely that any 
one written document can adequately capture the ethical views of an 
entire group of students or even a majority of the group. Students come 
to medical school with religious and secular beliefs that differ. These 
beliefs will shape the student’s understanding of the correct way to prac- 
tice medicine. It is hard to believe that all students would concur with 
any single statement of the physician’s duties—for or against abortion, 
for instance. 

Even if by some miracle every student at Cornell was converted to 
the set of beliefs reflected in the local version of what they call their 
“Hippocratic Oath,” these students will soon be practicing medicine with 
other interns and residents who have been coerced into participating in 
different graduation rituals that present them with different solemn 
oaths. And most critically, even if all of the students accepted this ethical 


statement, it is not clear that their patients would concur. 


A Survey of Students at St. George’s University 
School of Medicine in Grenada 


To understand the nature of the commitments of a group of incoming 
medical students, my colleague, Cheryl Cox Macpherson, who teaches 
medical ethics with me at St. George’s University School of Medicine, 
and I asked incoming medical students a series of questions during their 
first week at the school.* Along with the questions, we presented them 
with a standard list of the major religious, secular, and professional codes 
of ethics that a physician might use for guidance in the practice of medi- 
cine. We asked them: 


During the course of your medical practice you will inevitably face some 
difficult moral issues for which you may want some guidance and advice. 
One of the places you might turn for such advice might be various codes 


of medical ethics written by professional, religious, and/or governmental 
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groups. Below are 13 famous codes of medical ethics. Although you proba- 
bly are not familiar with all of them, based on what you know today, which 
one of these codes would be your first choice for such guidance? 


Of the 364 students in the entering class, 289 answered our question.” 
The results are presented in table 3.5. 

The results were no doubt influenced by the fact that St. George’s 
is an international school drawing students for this class from forty-six 
countries, but most came from the United States and an overwhelming 
majority planned to practice medicine there. That no doubt led many 


students to choose the AMA Code of Ethics, although barely half of 


Table 3.5 Student Choice of a Code for Moral Guidance (based on 
current knowledge) 


Code Chosen by Student Number % 
AMA Code of Ethics 149 51.6 
BMA Code of Ethics 9 3.1 
Ethical and Religious Directives for 

Catholic Health Facilities 5 1.7 
Jewish Prayer of Maimonides and the 

Oath of Asaph 0 0.0 
Hindu Caraka Samhita 2 0.7 
Buddhist Seventeen Rules of Enjuin 4 1.4 
American Hospital Association Patienť’s 

Bill of Rights 7 2.4 
Islamic Code of Medical Ethics 3 1.0 
Hippocratic Oath 56 19.4 
World Medical Association’s Declaration of Geneva 19 6.6 
Russian Oath for Physicians (1992) 0 0.0 
UNESCO's Universal Declaration on 

Bioethics and Human Rights 17 5.9 
St. George’s University Academic Oath 5 1.7 
Other 13 4.5 

TOTAL 289 100 


Source: Veatch and Macpherson, “Medical School Oath-Taking,” 339. 

Note: Other = Don’t know/blank, 4; Sikh, 1; Jesus first, 1; all seem reasonable, 1; British 
Columbia Medical Association, 1; Canadian Medical Association, 1; personal reflection, 2; 
the patient and her religious community, 1; the Bible, 1. 
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them made that choice. It is striking that only 5 out of 289 selected the 
school’s academic oath—the oath they all would be asked to swear less 
than four years later when they would graduate. 

The repeat of the question following the third term, when the ethics 
instruction at the school had been completed, produced a much smaller 
response from a group of students who were now deeply engrossed in 
their studies and under no pressure to complete the repeat survey. Of 
seventy-eight who completed the question, thirty-seven changed their 
choice of a code they would choose for guidance, but no clear pattern 
emerged. Seventeen changed from the Hippocratic Oath; six from the 
World Medical Association Declaration of Geneva; and four from the 
AMA to some other code. The St. George’s Academic Oath gained six 
adherents but lost one of its original supporters. If the school were to 
impose any one codification on its entire graduating class, the most plau- 
sible choice would appear to be the AMA Code, but even that would 
conflict with the student’s choice nearly half the time. Clearly, almost all 
the students still preferred some option other than the school’s own oath. 

This posed a significant problem for the faculty of a health profes- 
sional school responsible for teaching ethics. We now knew that the 
students who were going to be handed a piece of paper and asked to 
recite the St. George’s Academic Oath would, at the point about half- 
way through their education and after they had received exposure to the 
St. George’s Academic Oath, still almost all choose something else and, 
although the AMA Code was preferred by about half the students, there 
was no clear consensus on any one document. Some religious students 
still preferred their own religious documents; secular students (as well 
as many who acknowledged association with some religious tradition) 
still preferred some national or international codification coming either 
from a professional or a lay group. 

Students were going to be placed in the awkward position of being 
expected to participate in a graduation ritual in which they would sol- 
emnly swear to a document when they, in fact, had other preferences. 
The St. George’s Academic Oath represents a modern, relatively innocu- 
ous code rather similar to the Weill Cornell Oath in many ways. Still, it 
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was not without controversy. It includes swearing by “Almighty God,” 
which could offend some people. It deletes most of the archaic Hippo- 
cratic conditions (such as duties to professors and the prohibition on 
surgery) but retains a provision that students will be “ever faithful to St. 
George’s University” and a closing prayer that God help the student keep 
the oath and that, if the graduate does, she will gain “respect by all men 
in all times.” It contains an odd provision that seems to be the replace- 
ment for the Hippocratic prohibition on giving deadly drugs. It has the 
student pledge not “maliciously to cause the death of anyone,” of course, 
leaving open the ethically challenging question of whether a physician 
may benevolently cause anyone’s death. This has all the marks of code 
by committee in which some wanted to forswear all killing by physicians 
including mercy killings while others wanted to remain open to merciful 
killings but were willing to agree to prohibit malicious ones. 

Surely, some Catholic, Jewish, and Muslim students would have 
wanted a stronger antikilling pledge, and just as surely, some student 
who was sympathetic with Jack Kevorkian would have wanted to 
acknowledge the legitimacy of some mercy killings. Muslim students, of 
which there were many, would presumably find an oath taken in the 
name of Allah with support from the Qur'an more meaningful. Atheists 
would presumably prefer to get rid of the references to the deity. 

Students have asked me what they should do if they disagree with 
parts of the St. George’s Oath. Their options are limited. They could 
remain silent hoping others would not notice. They could cross their 
fingers behind their backs, a time-honored device for making promises 
that do not count. They could refuse to attend the graduation ceremony. 
They could ask for a reconsideration of whether the recitation should be 
included in the ceremony. 

Some defenders of commencement oath taking have responded to this 
concern by claiming that the ritual of reciting a so-called solemn oath is 
merely a time-honored symbol of entry into a new stage of life or into a 
new professional relationship and that one should not be concerned 
about the literal content of the oath. That is a troublesome response on 


two counts. 
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First, it seems odd that the position of either faculty or students 
should be that solemn promises explicitly in the realm of ethics could be 
ignored and do not really count as promises. Having the graduating medi- 
cal student commit, in his first act as a professional, to a promise he does 
not take seriously and does not intend to keep is odd indeed. 

Second, one could question at an even more basic level whether it is 
good for students to enter into a ritual symbolizing that they are leaving 
one set of cultural and institutional commitments and entering another. 
Some medical students will still be members of religious groups and 
expected to base their ethics on the positions of those groups. Others 
will remain secular adherents to basic philosophical movements—liberal 
political philosophy, libertarianism, feminism, socialism, and the like. It 
is problematic to suggest that entry into a profession must be accompa- 
nied by a correlative lessening of the ties to the traditional groups that 
provide the foundation of the newly minted physician’s set of moral 
commitments. 

Claiming one is not lessening these traditional commitments but 
merely adding a new one doesn't seem defensible either. On matters of 
morality, professional sources are in direct competition with religious 
and philosophical sources. One cannot claim simultaneously that the 
norms by which one practices one’s craft come from two diverse and 
sometimes contradictory foundations. If one’s religious or philosophical 
commitments include commitment to moral norms requiring one set of 
behaviors, one cannot simultaneously profess loyalty to another set of 
commitments coming from another source such as a school or profes- 
sional group. After examining the limits of professionally generated codes 
of ethics in the following chapter, we will examine in detail how the 
ethical systems grounded in religion and philosophy exert their claim on 
the adherents to those movements. 


The Implications of Medical School Oath Taking 


The patterns of medical school oath taking pose serious issues. It is clear 
that, at least since the beginning of the twentieth century, only a very 
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small minority of North American medical students have taken the Hip- 
pocratic Oath upon graduation. Given the almost complete absence of 
interest in the Oath prior to that time, it seems obvious this is also true 
of North American students prior to that time. Thus, any assumption 
that the ethical duties of physicians are based in their having taken the 
Hippocratic Oath on graduation from medical schools is mistaken. More 
troubling, there is no alternative professional oath that can muster a clear 
consensus. Any other single pledge by physicians is not only absent in 
the history of the profession of medicine; it is not plausible as a goal for 
the future. If St. George’s University is any indication, none of the 
options musters more than a bare majority. Surely there is no oath or 
pledge of professional ethics that a majority has taken. This means that, 
when patients encounter physicians in practice, they cannot assume that 
the physician is committed to any one professional oath. Moreover, since 
the students have graduated from many different schools, when physi- 
cians practice as a group (in a group practice, an HMO, or a hospital) 
they would be pledged to different codes. If they take their medical 
school commitment seriously, they have different moral commitments. 
Most critically, even if we could discern what code commanded the 
loyalty of the physician, there is no reason to assume that the patient 
would share that vision of the moral standards for professional conduct. 
Even on the issues that will affect the way the patient is treated, the 
patient has no voice. For example, the ethical standards for when a physi- 
cian can conduct medical research on a patient without informing the 
patient would be outside the influence of the patient. Since most of the 
medical school oaths or pledges or codes were crafted by some profes- 
sional or student group, the patients were not a party to the creation of 
the content of these commitments. There is no reason to believe that 
they represent the patients’ moral understanding of the ethics that 
should govern the relation between provider and patient. Most dramati- 
cally, there is no reason they should govern when patients should be 
obligated to concur in the decisions of physicians or surrender their 
rights such as the right to refuse to agree to proposed treatments. In 
short, to the extent that medical school pledges are taken seriously—and 
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perhaps they should not be—a patient cannot assume that the physi- 
cian’s commitment was to the Hippocratic Oath. Moreover, the patient 
has no basis for assuming any other professionally generated moral 
pledge was taken. Even if some enterprising patient researched the phy- 
sician’s school and determined that some particular oath was taken, the 
patient is unlikely to share the moral commitments of that document 
and has reason to suspect that the physician doesn't either. 

We need to think more clearly about whether it is a good thing for 
those being socialized into a profession to be led to believe they are set 
apart and no longer part of their preprofessional groups. The time for 
professional oath taking is over. Such oaths should be abandoned in favor 
of commitments of the professional grounded outside the profession. 


CHAPTER 


4 


THE LIMITS OF 
PROFESSIONALLY 
GENERATED ETHICS 


HE HIPPOCRATIC ETHICAL TRADITION and the other profes- 

sionally generated codes of medical ethics that have arisen as 

alternatives leave the world of medical ethics with a very unsat- 
isfying set of options. One could attempt to revise the Oath. As we have 
seen, many medical schools have attempted that but have failed to 
achieve a satisfying revision. Alternatively, a new and different profes- 
sionally generated code could be developed. In this chapter we see the 
problems with that approach and look at three examples of the kinds 
of difficulties codes written by professional groups have caused. In the 
following chapters we turn to the alternatives of religious and secular 


philosophical sources of an ethic for the health professions. 


Alternative Professionally Generated Ethics 


The alternative professionally generated ethics, such as the AMA code 
of 1847, are not as offensive in claiming that their knowledge of the 


ethical norms for physicians is an esoteric secret. These ethics are more 
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public in their ethics generation than were the members of the Philadel- 
phia Kappa Lambda fraternity. Any member of the public can buy a 
copy of the current Code of Ethics of the American Medical Association 
(although laypeople have to pay a surcharge). The AMA still presumes, 
however, that only the physician group can play a role in articulating the 
code of ethics that governs the group’s members’ relations with patients. 

Modern and postmodern physicians are in an awkward position. Many 
see themselves as standing in some religious tradition. They are faithful 
communicants in Christian churches, members of synagogues, or, in- 
creasingly, Muslims or people who stand in family traditions with Asian 
heritage that they perceive as still shaping their moral worldviews. Once 
one grants that professional groups are claiming a role in generating or 
articulating codes of ethics, those professional groups must be perceived 
competitors with the religious communities that also claim they are the 
mediators of moral norms, whether through revelation, scripture, or 
authoritative interpretation of the natural law. One cannot subscribe to 
the professional role in generating codes of moral norms for physicians 
in their interactions with patients and simultaneously endorse the meta- 
ethics of a major religious community. 

Physicians who see themselves as part of the tradition of secular lib- 
eral political philosophy or some other secular philosophical tradition 
face a similar problem. They cannot simultaneously accept the metaethi- 
cal theories of one of the major secular philosophical traditions, complete 
with their claims that ethics is known through reason, empirical under- 
standing, or social contract, and continue to give professional groups a 
privileged place in generating or articulating the norms for physicians. 
One cannot simultaneously be committed to the metaethic of the profes- 
sion and the metaethic of a secular philosophical tradition. 

The puzzle is why a professional group would claim authority to articu- 
late a set of moral norms or a moral code for its members. The problem 
is particularly acute when the norms being articulated govern relations 
between members of the professional group and patients who are not 
normally members of that group. Because patients are not part of the 
profession, their fate will be placed in the hands of a group of people 
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who do not share the moral perspective of the patient, and who claim 
that their group has the capacity and authority to determine the norms 


that govern the way patients will be treated. 


An Internal Morality for Medicine 


One defense of having a medical faculty or professional group generate 
or articulate a code of ethics for its members (including norms that are 
intended to govern conduct between members and patients who are not 
members) is that the very concept of medicine contains within it a set of 
moral imperatives that must apply to all members of the profession of 
medicine. The claim is that a morality internal to the professional prac- 
tice can be discerned by careful reflection on the very concepts of medi- 
cine and health.! The claim is that the very nature of medicine is to heal 
and that the duty of the physician or other health professional can be 
derived from understanding what it means to heal. There are three major 


problems with this claim, however. 


Laypeople Should Be Able to Contribute to a 
Discussion of What It Means to Heal 


First, even if one could establish the moral norms for the healer by the 
power of reflection on what it means to heal, it is not clear why only 
members of the healing profession should be able to carry out such 
reflection. The most astute proponent of the internal morality thesis, my 
friend and colleague Edmund D. Pellegrino, readily acknowledges this.’ 

Proponents of this teleological approach to discerning the norms for 
the healer claim that there are natural ends appropriate to such roles, 
ends the knowledge of which is available by the brute analysis of the 
roles themselves. But there is no reason why only those professionally 
committed to one of these roles should be able to understand what it 
means to heal and what the natural end of healing is. Patients, familial 
surrogates, public policymakers, and academics in theology and philoso- 
phy all ought to be able to carry out such analysis. 
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One might concede that those who think a great deal about the heal- 
ing role might have more insight into that role than those who encounter 
the issue only in passing and perhaps only in moments of crisis. Never- 
theless, not all healing professionals do think often and hard about the 
ends they are pursuing, and certainly many who are not healing profes- 
sionals—academics, for instance—may do so. 

More critically, it could be that those approaching this teleological 
task from different perspectives may come up with somewhat differ- 
ing insights. Thus, clinicians who spend all their days over a long career 
caring for patients may have a somewhat different understanding of the 
role than an academic physician, a theologian who teaches pastoral care, 
or a scholar expert in the history of medicine. A physician in the military 
may think differently about the ends of healing than does a physician 
who is a member of Doctors without Borders, and each may think differ- 
ently about the healing role than did Jack Kevorkian. Chronically ill 
patients may have still another understanding of the nature of healing. 
At the very least, the internal morality thesis provides no support for the 
claim that teachers of medicine or careerists in organized medicine have 
the unique authority to discern the role of the healer and the norms that 


the role implies. 


Using the Medical Profession for 
Nonmedical Purposes 


Second, it may be that society wishes to use its professionally competent 
practitioners from time to time for good purposes that are nevertheless 
nonmedical. Members of the society might need medical interventions 
to provide benefits that are not in the medical domain and do not involve 
healing but are important social objectives nevertheless. Some of these 
nonmedical social purposes may be morally controversial. They may 
involve controlling fertility and abortion, ending life humanely, changing 
physical appearance, or enhancing athletic ability. The defenders of the 
internal morality of medicine position claim that these activities are not 


part of healing and are thus not part of the essence of being a physician. 
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To be sure, some of these purposes may be morally suspect. Many 
people oppose abortion, euthanasia, or the use of performance- 
enhancing drugs to gain an advantage in a sports competition. The issue, 
however, is whether it is the medical profession’s place to decide whether 
these activities are worthwhile or immoral and whether physicians 
should be used for these purposes. 

Some nonhealing activities that require highly complex medical skills 
may be morally worthwhile—indeed, good ends to pursue. Others surely 
are not. Consider, for example, the difficult problem of military pilots 
who are sometimes required to fly very long missions in small planes that 
can contain only one pilot.* Assuming there are some military missions 
that are morally justifiable, it can be critical that such pilots maintain 
heightened states of alertness for perhaps as long as twenty-four hours. 
This is not reasonable for normal humans unaided by medical support, 
but this could be made more feasible by performance-enhancing medical 
interventions. If these interventions are justified, they are justified on 
military, political, or social grounds, yet surely highly skilled medical pro- 
fessionals should be among the ones involved in planning such interven- 
tions. It seems wrong to claim that, since the goal is not medical and 
certainly does not involve “healing,” the task is outside the domain of 
physician responsibility. Whether the task is a healing task is not critical. 
Whether the objective is defensible and requires the skill of a medical 
professional is what matters. 

Society has a right to decide whether these activities are acceptable 
or should be banned, but it is not clear why the medical profession 
should be in the position to make those judgments or why the determina- 
tion of whether the end is medical should establish the legitimacy of 
physician participation. We can imagine other important social purposes 
that would require a medical enhancement of someone’s skills in order to 
achieve maximal success. A firefighter who could perform at superhuman 
levels if he or she received a performance-enhancing medical interven- 
tion may save lives or accomplish important social goals. The simple 
device of an oxygen mask might be an example. If medical expertise is 
needed to determine the proper settings on the oxygen mask, surely it 
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makes no difference whether the task is classified as a healing one. Even 
if it is not, the objective seems important, and physician participation is 
certainly warranted, if needed. It is not clear why it should be up to the 
medical profession to determine whether these medical interventions for 
nonmedical purposes should be justified. 

Insofar as the license to practice medicine provides a socially con- 
veyed authority, it seems reasonable that the society, not the profession, 
should be the authority to determine whether it is acceptable for licensed 
health professionals to provide such services. The same argument arises 
in other social projects requiring professional medical skill: capital pun- 
ishment (discussed later), cosmetic surgery, performance enhancement 
in sports, and monitoring the safety of boxers or football players, for 
example. It is not a matter of whether the intervention is for the end of 
healing. If the intervention is worthwhile and is complex enough that it 
requires the skill of a licensed professional to provide it safely, then 
whether it counts as healing or is in any other way implied in the con- 
cepts of medicine or health should not matter. 


Determining What It Means to Heal 


Third, even within the realm of healing, normative judgments must be 
made. Merely to determine exactly what it means to heal requires an 
appeal beyond the profession of medicine. The concept of healing does 
not provide inherent guidance on how to promote the well-being of the 
human in the medical sphere. The members of a profession attempting 
to add content to their understanding of what it means to heal must 
turn outside of the profession for answers to critical questions about the 
purpose of the profession. 

For example, if healing is (one of) the goals of the profession of medi- 
cine, we need to ask precisely what it means to heal. Answers to that 
question will be forthcoming from various religious and secular philo- 
sophical worldviews. Consider the increasingly important question of 
whether medicine has, as part of its central mission, the extension of the 


normal life span beyond the historical three score and ten. 
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Since the 1970s we have understood that medicine can have two sepa- 
rate potential functions related to how long people live.t We have long 
recognized that some people have medical problems that will end their 
lives prematurely if an intervention does not correct what is wrong. A 
person may have a lethal infection, a genetic disease, or an anatomical 
structure that means that the person will not live out what we take to be 
a normal life span—traditionally thought of as about seventy or eighty 
years. Everyone easily recognizes that professionals in medicine have the 
ability to correct these problems that can cut a life short. 

However, what about interventions that take the person who is on 
track to live the normal life span and extend that person’s life some addi- 
tional years? Various theories attempt to account for this idea of each 
species having a normal life span to which members of the species will 
live unless they are cut down early by disease. Perhaps a genetic or other 
biological clock runs down after a normal number of years. The issue is 
whether attempts to modify the normal aging process should count as 
healing or as abnormally enhancing a natural limit in human functioning. 
All the reflection in the world by members of the medical profession on 
the concept of healing would not seem to be able to answer a question 
such as this. Mere deep thinking about what it means to heal leaves us 
uncertain about whether changing a natural limit in the human organism 
would count as healing or enhancement.® Some would claim that it really 
does not matter whether it is called healing or not; the real issue is 
whether such a change in the nature of the species—such a “resetting of 
the biological clock”—is morally legitimate or is human hubris. Thinking 
about healing will not answer this kind of question. This is the kind of 
question that a medical professional group would seem to have no inher- 
ent right to answer and no grounds for answering. It is the kind of ques- 
tion on which religious worldviews or secular equivalents might more 
appropriately contribute. 

Thus, even if for some reason we decide that medical professionals 
should be limited in their professional activity to something called heal- 
ing, there is no internal vantage point within the professional group or 


the medical school oath writers for deciding whether many potential 
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interventions should count as healing. There is no reason to assume that 
merely because one is a member of a profession of healers one should 
know what activities are within that profession’s domain. Jewish physi- 
cians, radical feminist physicians, Nazi physicians, Marxist physicians, 
and physicians whose worldviews are shaped by liberal political philoso- 
phy will reasonably have different understandings both of what it means 
to heal and of whether the work of physicians and other health profes- 
sionals should extend beyond healing to important social functions that 
are not medical. It is impossible to know the ends of medicine without 
looking outside medicine to some worldview. The alternatives are nor- 
mally articulated by religions or secular analogues. The medical profes- 
sion and its educators cannot function as a source for a consistent 
worldview about what ends are worth pursuing in life that would seem 
appropriate to all physicians. Even if it could, patients and other medical 
laypeople are, by definition, not part of that group and should not be 
expected to accept the professional group’s conclusions. 

Pellegrino and others who are more sophisticated in their appeal to an 
internal morality for medicine as a basis for determining the duties of the 
medical professional recognize that reflection on the concepts of medi- 
cine and healing need not be restricted to members of the professional 
group. Medical laypeople, including philosophers, theologians, and ordi- 
nary citizens, also may think about these concepts and attempt to deduce 
the ends that health professionals ought to pursue. 

Even granting that these activities are fair game for those who are not 
members of the profession leaves serious problems, however. If the bare 
concepts of medicine and healing cannot provide the critical content 
without appeal outside of medicine to basic systems of religious and 
philosophical belief, then we must acknowledge that the real grounds 
for professional duty are necessarily external to the profession. Neither 
professionals nor laypeople can know the proper ends of a profession 
without looking beyond the profession. 

Pellegrino is richly schooled in Roman Catholic moral theology and 
classical philosophy. He understands well the teleological natural law 
system that places limits on the conduct of both health professionals and 
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laypeople. He derives his teleological worldview from these religious and 
philosophical sources, which he believes are accessible to some extent 
based on reason and therefore accessible to all persons, whether they are 
Catholic or not and whether they are physicians or not. To understand 
the ends of the medical professional, he would logically ask what the 
ends of human existence are—a question for him appropriately answered 
by natural law theory guided by the theological and philosophical wisdom 
of the “doctors of the church” (that is, its theologians) and other standard 
sources of wisdom (such as the philosophers of ancient Greece). Logi- 
cally, the defender of such a worldview should be committed to under- 
standing the ends of medicine (and therefore the ends of the medical 
professional) by looking to sources external to medicine—that is, the 
most fundamental understanding of human ends articulated by the belief 
system’s traditional sources of authority. Likewise, members of other reli- 
gious and philosophical traditions would appropriately be committed to 
turning to their sources of authority external to medicine to understand 
the ends of medicine and the moral limits on the practice of the various 
professions as seen by their worldview. If, and only if, there is hope for 
some convergence of the various worldviews about the nature of the 
various professions, then is there hope for convergence about the moral 
norms for practicing those professions that should extend beyond sectar- 
ian commitment. 

Some examples may help illustrate the problem. Let us consider three: 
nutrition and hydration, capital punishment, and surrogate motherhood. 


Nutrition and Hydration 


A medical ethical dilemma arises when critically or terminally ill patients 
are being provided nutrition and hydration by medical means. Some 
patients are chronically ill and stable, perhaps in a coma or a vegetative 
state. The famous case of Terri Schiavo is only one dramatic example.” 
In the United States many cases involving such patients have led to 


disputes over whether it is morally acceptable to withdraw nutrition 
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and hydration when it is determined that the patient, who may or may 
not be conscious, will not suffer and is getting no benefit from these 
treatments. 

Some people believe that nutrition and hydration are basic care that 
must always be provided.* Others defend the provision of these treat- 
ments because they are seen as socially important symbols of society’s 
commitment to those who are at risk for hunger or thirst.? On the other 
hand, many people believe that the only reason to provide nutrition and 
hydration is to serve some useful purpose and that, therefore, it is appro- 
priately forgone in cases when no benefit is anticipated. Patients for 
whom such decisions are to be made may be terminally ill or merely 
chronically ill but not terminal. Patients may be permanently uncon- 
scious or may retain some potential for consciousness. Deciding exactly 
when, if ever, nutrition and hydration may be withheld is a complex, 
controversial task about which people and groups disagree. 

The issue is whether the professional group is the appropriate locus 
for resolving such moral conflicts. The Hippocratic Oath is not of much 
help. It speaks more generally, and this specific issue had not yet arisen 
when the Oath was written. However, professional groups can formulate 
a position on these questions, perhaps claiming that their position is their 
interpretation of the Oath or of some other moral foundation. 

For example, the American Medical Association has specifically 
addressed the issue of providing nutrition and hydration for critically and 
terminally ill patients. For a time in the late 1980s and early 1990s, when 
these issues were particularly controversial, the AMA endorsed a policy 
of discontinuing all means of life-prolonging medical treatment including 
artificially or technologically supplied nutrition or hydration when death 
was imminent or the patient was “beyond doubt permanently uncon- 
scious.”!° It also claimed, however, that “unless it is clearly established 
that the patient is terminally ill or permanently unconscious, a physician 
should not be deterred from appropriately aggressive treatment of a 
patient,”!! a statement uniformly understood to require nutrition and 
hydration for patients who were not terminally ill or permanently uncon- 
scious. The AMA’s policy seems on its face to even require the physician 
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to provide nutrition and hydration for someone who is quite probably 
permanently unconscious but could possibly recover to what is now 
being called “a minimally conscious state.” Such a person would not 
ever recover full consciousness or even the capacity to voluntarily control 
bodily movement. The person would still be permanently immobile and 
bedridden, unable to communicate, but possibly able to perceive small 
amounts of sensation (including pain). 

It seems plausible that some such people and their surrogates may 
still choose to withdraw nutrition and hydration on the grounds that they 
do not offer proportional benefit. If the individual may actually be mini- 
mally conscious, that adds the additional possibility that the person may 
be suffering. Nevertheless, because the patient is not “beyond doubt 
permanently unconscious,” the AMA took the position that its members 
should not be deterred from providing aggressive treatment. This position 
of the AMA was in conflict both with conservative groups who insisted 
on providing medical means of nutrition and hydration in all cases 
(including terminal illness and permanent unconsciousness) and with 
more liberal groups that supported withholding nutrition and hydration 
in certain cases in which the patient may be critically ill but neither 
terminal nor permanently unconscious (such as the minimally conscious 
state with the possibility of suffering). 

At issue, then, is how a physician should act when his professional 
group holds that nutrition and hydration should be provided while he or 
she is a member of a religious or secular group that condones withhold- 
ing it. A physician may be a Roman Catholic, for example. The Catholic 
Church generally defends a duty to provide nutrition and hydration but 
accepts withholding it in special cases in which the treatment would be 
burdensome or provide no benefit.'? Thus, a Catholic physician may be 
advised by the Church that it is acceptable to withhold treatment, while 
his professional group may be telling him that it should be provided. 

An even more complex problem can arise if the physician is a member 
of a religious group that insists it is morally necessary to provide nutrition 
and hydration even if the patient is terminally ill or permanently uncon- 


scious. For example, some Orthodox Jews would insist on providing such 
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support regardless of terminal illness or permanent unconsciousness. In 
that case, the physician’s religious guidance would require treatment 
while her medical professional group would not require it. The secular 
society and its legal structures might have still another position. Is there 
any reason to assume that the professional group should be definitive in 
these cases? 

In all of these situations the patient’s religious or secular community 
may also have positions on these matters so that physicians’ guidance 
from the professional association may be in conflict not only with their 
own religious and secular worldviews but also with the worldview of the 
patient. It seems odd indeed that the professional group’s guidance of 
the moment should be seen as definitive. 

This example is made even more complex with the modification in 
1994 of the AMA position. At that time, the AMA removed the language 
suggesting a duty to provide aggressive life support in all cases in which 
the patient is neither terminal nor permanently unconscious. Now, a 
valid refusal by the patient or surrogate is given more respect. Now it is 
“not unethical” to withhold such treatments based on the patient's 
wishes.'* Is it really sensible to hold that, during the period (but only 
during this period) when the AMA required aggressive life support for 
the patient who was neither terminally ill nor unconscious, it was morally 
right for the physician to provide it even when the patient, supported by 
her religious or secular worldview and by the laws of the state, insisted it 
should not be provided? 


Capital Punishment 


A second example of how professional groups compete with religious and 
secular systems of belief and values arises in the area of capital punish- 
ment. The AMA has taken a strong stand against participation of physi- 
cians in capital punishment.'* The issue arises more directly as a society 
shifts, for reasons of humaneness, to medical means of execution and 
away from more barbaric forms such as electrocution. Even though elec- 
trocution was once itself advocated for its relative gentleness (compared 
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with the guillotine or hanging), considerable support emerged in the 
twentieth century for medical means that would simply “put the prisoner 
to sleep’—permanently. The World Medical Association has taken a very 
similar stance in opposition to physician participation in these medical 
means of execution, as does the British Medical Association.!® 

With medicalization of capital punishment comes many points of con- 
tact for the medical professional. It is not likely that the physician would 
be in the position of actual executioner, but a trained medical profes- 
sional could be given many roles related to an execution: advising on 
the drugs to be used, calculating the proper drug dosages, preparing the 
prisoner, and perhaps placing an IV line that would later be used for 
administration of the lethal agent. The physician could monitor for fail- 
ure of the drugs to do their intended job, could monitor for the moment 
of death, pronounce death, and so forth. The issue is whether it is ethical 
for the physician to play any of these roles. 

The AMA has taken a strong stand that any such behaviors are con- 


trary to the nature of being a physician: 


A physician, as a member of a profession dedicated to preserving life when 
there is hope of doing so, should not be a participant in a legally authorized 
execution. . . . Physician participation in execution includes, but is not 
limited to, the following actions: prescribing or administering tranquilizers 
and other psychotropic agents and medications that are part of the execu- 
tion procedure; monitoring vital signs on site or remotely (including moni- 
toring electrocardiograms); attending or observing an execution as a 


physician; and rendering of technical advice regarding execution. !6 


The AMA even goes to the extreme of defining some behaviors related 
to the criminal scheduled for execution that are morally acceptable for 
the physician, such as testifying about the criminal’s medical history and 
diagnosis or mental state, or about relevant medical evidence, certifying 
death. The physician, according to the AMA, may also witness an execu- 
tion “in a totally nonprofessional capacity” at the voluntary request of the 


prisoner, provided that such witness is in a “nonprofessional capacity.” "7 
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He or she may also relieve “acute suffering of a condemned person while 
awaiting execution, including providing tranquilizers at the specific vol- 
untary request of the condemned person to help relieve pain or anxiety 
in anticipation of the execution.”!® 

Thus, the AMA sees fit to pronounce on momentous moral aspects of 
a major controversial public matter, even opining on what is ethical in 
the physician’s nonprofessional capacity. The puzzle is why in the world 
a medical professional organization would feel it has the authority to take 
positions on such matters. To be sure, the issue, at least until one turns 
to nonprofessional behaviors, involves the role of the medical profes- 
sional and organized medical professional organizations have traditionally 
claimed authority in deciding what constitutes ethically appropriate 
behavior for people in the professional role. Why, however, would a col- 
lectivity of people in a role have this kind of authority; why would they 
claim hegemony over the moral norms for people in that role? 

The American Board of Anesthesiology (ABA) seems to go even fur- 
ther. It explicitly endorses the AMA position that physicians cannot par- 
ticipate in capital punishment, but it then commits to the possibility of 
revoking board diplomate status of any anesthesiologist who chooses to 
participate. It holds: “If diplomates of the ABA participate in an execu- 
tion by lethal injection, they may be subject to disciplinary action, includ- 
ing revocation of their ABA diplomate status.”!° 

The ABA goes on to make a remarkable distinction. A commentary 
on the ABA policy regarding capital punishment written by Mark A. 
Rockoff, the secretary of the ABA, and dated April 2, 2010, makes clear 
that the ABA is not taking a position on the practice of capital punish- 
ment, just on the participation of anesthesiologists in the practice as 
members of their profession. “The ABA has not taken this action 
because of any position regarding the appropriateness of the death pen- 
alty. Anesthesiologists, like all physicians and all citizens, have differ- 
ent personal opinions about capital punishment. Nonetheless, the 
ABA, like the AMA, believes strongly that physicians should not be 


involved in capital punishment.” 
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Thus, the ABA acknowledges that people will have a range of views 
on capital punishment and that the professional association cannot claim 
expertise on the legitimacy of the practice. Nevertheless, the ABA 
believes it can claim authority to conclude that those trained in anesthe- 
siology and given diplomate status by their group cannot participate ethi- 
cally. In effect, they claim custody of anyone who has been certified as 
having professional standing in anesthesiology even though they admit 
they cannot claim expertise on the practice of capital punishment itself. 

The problem here is that the practice of capital punishment is, as the 
ABA admits, a matter of public policy and, thus, for society to decide. 
Individuals within society must formulate a judgment on this ethical 
question. Some citizens and some courts have determined that execution 
by medical means is the most ethical way to carry out a death sentence 
and that the participation of people with appropriate medical knowledge 
is critical. The questions, then, are whether there is anything about being 
an anesthesiologist that should rightly exclude those who have decided 
it is appropriate to participate in executions, and whether the ABA is 
justified in prohibiting anesthesiologists who have made such a decision 
from following their consciences and the teachings of their religious or 
cultural affiliates. 

I find no moral justification for capital punishment in a world in which 
human life is precious. Errors are increasingly documented in establish- 
ing the guilt of those charged with capital offenses as well as in determin- 
ing whether the convicted are mentally responsible for their behavior. I 
would therefore lobby for the policy that exists in some states to prohibit 
all executions as cruel and too irreversible to be considered fair in a 
society known to make serious errors. But the issue here is whether a 
state that has chosen, after deliberation, to continue executing its crimi- 
nals and has determined that execution by medical means is the most 
humane method should have the authority to require the presence of 
a medically competent professional. If so, does a private professional 
organization whose task is to certify professional competency also have 
the right to specify the moral standards under which technically compe- 
tent physicians may practice their craft? 
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The professional group is sometimes believed to create the role of the 
medical professional. That is surely a mistake, however. Rather, that role 
comes from a far more fundamental foundation. As a matter of public 
policy, the responsibility rests with the society that sees fit to establish 
lay and professional roles and to license professional practitioners 
deemed capable of fulfilling that role. Since the role will have moral as 
well as technical limits, it is the society—not the professional associa- 
tion—that legitimately has the authority to define the ethical standards 
under which the role is carried out. Presumably, a state that has seen fit 
to continue the barbaric practice of capital punishment and then insists 
that technically competent professionals be present to ensure that the 
practice is carried out competently would define the professional role so 
that at least some who fulfill that role would be permitted to participate 
in the deadly deed. 

Because only a very small number of physicians are needed for this 
capital punishment role and thus far competent members of the profes- 
sion have been willing to step forward to perform this tragic task, it makes 
sense that no physician should be required to participate against his or 
her will. There is, however, no basis for the professional association to 
prohibit its diplomates from participating. There is nothing about being 
a member of the professional group that gives the group sole custody of 
the moral norms governing state-licensed physicians who are members 
of the profession. That is the role of the state. As long as some states see 
fit to continue capital punishment, willing members of the profession 
should be permitted to participate and, indeed, requiring some willing 
member to be present seems wise if the practice is to continue. 

Physicians are simultaneously members of religious, philosophical, or 
cultural groups that also claim such authority. A physician who is also a 
Catholic or a Southern Baptist or a democratic socialist might turn to his 
religious or philosophical group to get guidance on whether physicians 
should participate in executions, or he might turn to organized medicine. 
Most people would understand if a physician were to say she cannot 
participate in an execution because she is a Catholic and the Church's 
moral theology opposes execution. In fact, the Catholic Church has 
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repeatedly affirmed its opposition to the death penalty.?! Often their 
opposition is expressed theologically as part of what has been called the 
“seamless garment argument,” the view that the Church is pro-life and 
that defense of life must be seamless from the prenatal period to the end 
of life.?? 

One might also understand if a physician was to say that he is a South- 
ern Baptist and, as such, he follows his church’s interpretation of biblical 
teaching, which supports justice through the use of the death penalty. 
His church has said that “the messengers to the Southern Baptist Con- 
vention, meeting in Orlando, Florida, June 13 [and] 14, 2000, support the 
fair and equitable use of capital punishment by civil magistrates as a 
legitimate form of punishment for those guilty of murder or treasonous 
acts that result in death.” 

Of course, no member of the Catholic or Southern Baptist churches 
will automatically adopt the church’s position on social ethical matters 
including capital punishment, but one can understand that, by the time 
a member of one of these traditions accepts the theological premises of 
the group (including its claims to be authoritative on matters of morality), 
it would not be surprising if the individual who has chosen to become a 
loyal member of the particular church would share many of its positions 
and the reasons for those positions. 

Likewise, physicians who are mainstream Protestants are likely to 
share their churches’ opposition to the death penalty; Missouri Synod 
Lutherans and at least some Jews and Muslims are likely to defend it.*4 
Similarly, those who stand in various philosophical traditions that have 
developed positions will no doubt be influenced by their belief systems. 
ACLU members may give traditional civil liberties arguments against it.?° 
The Republican Party platform has supported it.” 

In contrast with these religious and secular groups that have well- 
developed metaethical systems that lead them to adopt certain positions 
on moral issues including capital punishment, it is not clear why a com- 
plex collective organization of those who practice medicine should be led 
to one position or another on participation in capital punishment. The 
historical values of medicine have supported physicians who take actions 
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to relieve suffering. Medical execution is surely a lessening of suffering 
compared with traditional, more violent executions. On the other hand, 
the historical values of medicine have supported physicians who oppose 
death. The Hippocratic Oath opposed giving a deadly drug even if asked 
for it. The exact meaning has never been clear—whether it implies oppo- 
sition to mercy killing or conspiring to commit homicide at the request 
of someone’s enemy. Moreover, the Oath does not condemn placing IV 
lines, calculating doses, supervising injections, or pronouncing death. It 
certainly does not advise on what a physician should do if she sees some- 
one suffering because an attempt at execution has been botched. 

One could imagine church members or members of secular advocacy 
organizations having views on these possible physician activities. One 
can for the same reasons imagine members who are also physicians hav- 
ing relevant views. But on what grounds could the mere fact that one is 
a physician—independent of one’s moral and religious views—lead one 
to favor or oppose capital punishment? 

Presumably, some who have chosen the career of physician will have 
developed moral views coming down in favor of capital punishment; 
some will have developed moral views opposed. There is no reason why 
all physicians regardless of their moral, religious, and philosophical views 
would come down exactly the same way. Then why would we expect all 
members of the AMA or the ABA to have consistent and rational views 
unless, for some reason, all its members came from moral traditions with 
consistent views on the subject? The mere fact that the sociological pro- 
cess of becoming a physician led to the outcome that more physicians 
favored one view than favored another surely is not reason enough to 
expect all physicians to reach the same conclusion or for the minority to 
yield to the majority position. Nothing about being a physician should 
give medical professional groups epistemological authority over moral 
matters. Nothing in the expertise of being a physician gives one expertise 
in making moral judgments. 

Not surprisingly, when capital punishment debates occur in state leg- 
islatures, physicians end up on both sides of the argument. In California, 


for example, in response to a controversy over physician involvement in 
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executions, Assemblyman Alan Nakanishi, an eye surgeon, introduced a 
bill sponsored by the California Medical Association prohibiting physi- 
cian participation in executions. Meanwhile, another state senator who 
happened to be a general anesthesiologist, Sam Aanestad, introduced 
legislation to protect physicians who participate in executions from pun- 
ishment or professional discipline. 

It is hard to see why the California Medical Association should weigh 
in on the side of a physician attempting to exclude physicians rather than 
on the side of the physician attempting to protect physicians who 
thought participation was the right choice. One might easily give reasons 
on one side or the other that are grounded in religious or philosophical 
positions for or against capital punishment. It is harder to see why physi- 
cians, as a group, ought to come to one or another of the moral positions 
unless, by chance, they are made up of a majority happening to stand in 


one or the other tradition. 


Surrogate Motherhood 


A third example of organized medicine taking a controversial position on 
a matter of morality is found in surrogate motherhood. As described by 
the AMA, surrogacy involves artificial insemination of a woman who 
agrees to carry a fetus to term and surrender parental rights, usually to 
the father of the child who supplied the sperm for the insemination. In 
cases of gestational surrogacy, the woman is impregnated with an in vitro 
fertilized egg, typically from the spouse of the man who is the source of 
the sperm. In this case, the couple supplying the egg and sperm cells 
typically intends to assume parental rights and responsibilities. 

Such practices raise complex moral, legal, and practical controversies, 
and it is not surprising that different religious and secular groups take 
differing positions. The Catholic Church, as expected, opposes the prac- 
tice, counting it an unnatural manipulation of the birth process. It is also 
opposed by some feminist groups on grounds that it is an abuse of the 


gestating woman who should not be “used” as a mere incubator and 
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should not be forced to agree to surrender parenting rights since she has 
no way of knowing the emotional bonding that can take place during 
pregnancy. Likewise, some groups object to the interconnecting of the 
birth process with financial and legal obligations. 

On the other hand, pronatalist groups might support surrogacy as the 
most reliable way of permitting infertile persons or couples to have chil- 
dren that are at least partly genetically their own. Libertarians support 
the right of mentally competent adults to make binding agreements that 
advance mutual interests and object to legal interference with the right 
to contract. They claim that prohibiting a woman from making such an 
arrangement is demeaning to her since it implies she is not capable of 
rational planning to pursue her own interests or her own sense of charity. 

People influenced by differing religious, philosophical, and cultural 
groups could develop complex and conflicting positions on surrogacy. On 
the other hand, a group of medical professionals drawn from this range 
of differing religious, philosophical, and cultural groups are unlikely to 
form a consensus opinion on the morality of surrogacy. Nevertheless, 
that is what the AMA has done. It holds that surrogacy contracts are 
permissible (a position that should offend Catholic physicians who 
accept traditional natural law views on conception) but that it should be 
legal for the surrogate mother to “void the contract within a reasonable 
period of time after the birth of the child”?’ (a position that might please 
some militant feminists but should offend libertarians who support the 
moral right to form contracts and the moral obligation to keep them once 
they are formed). 

No grounds exist on which an organized collective of medical profes- 
sionals made up of men and women coming from every imaginable reli- 
gious, philosophical, and cultural perspective could form a consensus on 
this set of questions. No metaethical theory exists upon which an eclec- 
tic group of professionals bound together only by their common profes- 
sional discipline should be able to reach such a consensus. One needs a 
claim to authority on the foundation or grounding of morality in order to 
claim expertise in matters of ethics. That is precisely what religions and 
philosophical schools of thought claim. There is no plausible grounds 
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upon which the mere gathering together of those with professional-level 
expertise in medicine (or law or accounting or any other profession) can 
claim expertise on the grounding of morality. Those who have been 
socialized into a profession learn to master a craft with all the technical 
knowledge and skill that is required. Knowing all there is to know about 
one’s profession, however, does not give one expertise on questions of 
morality—whether it is acceptable to withhold nutrition from certain 
dying humans, whether it is appropriate to participate in capital punish- 
ment, or whether it is ethical to form a binding contract to serve as a 
surrogate mother. There is no legitimate grounds on which a professional 
organization, merely by being a professional organization, can claim 
authority on these matters. Given the eclectic makeup of professional 
organizations, inevitably one view or another will come to represent a 
plurality position—perhaps even a majority position—but that is no rea- 
son to assume that it therefore represents the position that must be 
adopted by all members of the profession. There is nothing inherent in 
being socialized into a profession that gives members, individually or 
collectively, claims to expertise on the moral norms related to the profes- 
sional role. There is particularly no claim to expertise on the moral norms 
that bind the interaction with the patient, who is just as capable of 
reflecting on the moral norms for that interaction. Professionally gener- 
ated moral norms simply fail to have the legitimacy that members of 
a religious or philosophical group attribute to their groups’ theories of 
morality. 


Conclusion 


These three examples of the ways in which professional organizations 
articulate moral positions for medical professionals and laypeople serve 
only as illustrations. The examples could be repeated endlessly. These 
professional sources clearly are not the only possible sources of such 
norms for various professional and related lay roles. Religious and secular 


ethics present reasonable alternatives for laypeople who, in principle, 
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cannot have the knowledge available only to the elite who have been 
brought into the wisdom of the professional group. Religious and secular 
ethics present reasonable alternatives even for the members of the pro- 
fession who have the humility to recognize that they have no special 
moral knowledge comparable to their admitted technical expertise. In 
chapter 5 I turn to religious alternatives and then, in chapter 6, I consider 


secular alternatives. 


CHAPTER 


5 


RELIGIOUS MEDICAL 
ETHICS 


Revealed and Natural Alternatives 


F HIPPOCRATIC and other professionally generated codes of medical 

ethics fail to provide an adequate moral foundation for physicians 

who are not Pythagoreans—that is, for physicians who are simultane- 
ously members of some non-Hippocratic religious or secular community 
with a worldview expressing a moral perspective—then the two obvious 
alternatives for professionals to get their ethics from are either religious or 
secular ethical systems. Here | consider religious sources of medical moral- 
ity; I address secular sources in chapter 6. 

Religiously committed physicians are in something of a bind if they 
accept the claim of the Hippocratic and other professional medical ethi- 
cal traditions that the profession is responsible for generating or at least 
articulating the ethics for the profession. The religiously committed, after 
all, also profess loyalty to another system of belief and value that also 
purports to be the metaethical channel through with ethical norms are 
articulated. By nature, religion claims to affirm a relationship with a 
deity, and that deity is supposed to be the ground of being, including the 


ground of ethical obligation. 
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The ethical obligations that grow out of the various religious traditions 
claim to be inclusive. Their norms are norms for all of human conduct— 
including the conduct of professionals of all professions. Hence, a reli- 
giously committed member of a profession should reasonably look not to 
his or her professional group—made up of members who are committed 
to all manner of religious and secular belief systems—for moral authority. 
They should reasonably look to their religious groups for their norms— 
‘Talmudic ethics for Jewish physicians, Methodist ethics for Methodist 
physicians, Catholic ethics for Catholic physicians, and so on. Of course, 
sophisticated, religiously grounded ethics will incorporate norms for pro- 
fessionals when they are dealing with clients who do not share the prac- 
titioner’s beliefs, but in any case, the norms would plausibly have their 
roots in the metaethical systems of the professional’s religious tradition. 
Those norms would derive from the tradition’s understanding of the ori- 
gin or grounding of ethical obligation. The authoritative ways of know- 
ing—the moral epistemology—would be the moral epistemology of the 
religious tradition; the authoritative texts, the texts of the religious 
tradition. 

Thus we would expect a seriously Roman Catholic physician to accept 
some version of Catholic natural law doctrine, the belief that morality is 
part of the deity’s created order, and the position that scripture and 
Church tradition, the Popes and Church councils, are authoritative. A 
seriously Lutheran physician who swore by Apollo rather than Yahweh 
and quoted Hippocrates rather than Luther would be confused—indeed, 
suspect. And it would not be any better for that Lutheran physician to 
cite modern professional medical ethical sources such as the Declaration 
of Geneva or the American Medical Association (AMA). 

Religions claim that they have mechanisms of knowing divine truth or 
divine will. The claim almost always includes a comprehensive ethical 
system by means of which adherents know what is morally required of 
them. They may gain this knowledge through revelation or similar non- 
natural means of knowing, or may gain it through more straightforward 
affirmation of the role of reason, experience, or natural law (which in 


some cases may be seen as modes of revelation). They produce a branch 
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of theology called theological ethics, and their ethic is comprehensive in 
the sense that it purports to explicate ethical norms for all branches of 
human endeavor, including the practice of the professions. 

Hence, if one is a Catholic physician, one would expect to practice 
medicine following the teachings of the Church fathers. In contrast, the 
claim of the fathers of medicine to be a source of moral norms is anemic. 
No logic compels us to accept the idea that expertise in medical science, 
no matter how great, will also imply expertise in the moral norms relevant 
to the application of that science. 

In the United States a Catholic physician seeking moral guidance 
would not plausibly turn to an ancient Greek oath of a Pythagorean-like 
mystery religion; she would turn to the “Ethical and Religious Directives 
for Catholic Health Facilities,” the authoritative pronouncements of the 
Vatican including such statements as the “Declaration on Euthanasia,” 
the birth control encyclical, Humanae vitae, and the Pontifical Academy 
for Life’s statement on the use of embryonic stem cells, “Declaration 
on the Production and the Scientific and Therapeutic Use of Human 
Embryonic Stem Cells.”! These pronouncements make use of sources, 
methods, and concepts appropriate for the group. None of these make 
moral sense for the secular physician or patient; they may call for secular 
concurrence, but they normally do not compel adherence. The theory of 
authority captured in these documents is consistent with the tradition to 
which these documents speak. Authorities are theological scholars, 
canon lawyers, and relevant teaching authorities of the Church. A physi- 
cian or medical group would be seen as authoritative only to the extent 
that the physician or group could qualify in the hierarchy of ecclesiastical 
expertise. Conversely, a medical-ethical document generated outside 
that hierarchy of expertise would have little claim to epistemological 
status except insofar as Catholic natural law doctrine recognized the 
power of the reason or the thinking underlying such non-Catholic 
documents. 

Of course, the individual who is generally identified with a particular 
religious tradition will not normally accept all its positions unthinkingly. 


Even relatively authoritarian traditions recognize the role of individual 
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conscience. More egalitarian ones, such as Protestant traditions that 
affirm the “priesthood of all believers,” give considerable authority to 
their lay members to interpret scripture and tradition. Nevertheless, the 
individual layperson who accepts membership in or identification with a 
religious tradition—even the individual layperson who is a health profes- 
sional—will be inclined to accept the ways of knowing and sources of 
authority within that tradition, at least to a substantial degree. Otherwise, 
what is the meaning of identifying with the tradition? 

The issue that must be confronted is whether professionally articu- 
lated codifications produced by the professional collectivity made up of 
a hodgepodge of practitioners with various secular and religious commit- 
ments can make a legitimate claim on the physician committed, at least 
predominantly, to one particular religious group. Of course, there are 
some base points of similarity in virtually all ethics. No religious code of 
ethics that I know comes out in favor of physicians having sexual rela- 
tions with patients when they visit the patient’s home. Similarly, benefit- 
ing the patient when there are no reasons against producing benefit 
would be hard for any religious or secular ethic to oppose. The morally 
interesting cases, however, are the ones for which reasons do exist for 
refraining from benefiting, at least from benefiting as the Hippocratic 
Oath would have the physician act—according to the physician’s own 
judgment. 

In some cases, benefit comes at the expense of doing great harm. 
The nineteenth-century “primum non nocere” slogan apparently would 
constrain patient benefit in that case. In some cases, benefit comes at 
the expense of violating patients’ rights. The late-twentieth-century 
Patient’s Bill of Rights, as well as most codes of the twenty-first century, 
would constrain patient benefit if it came at the expense of violating 
patients’ rights. Hence, physicians should not benefit in Hippocratic 
fashion when it requires breaching confidentiality, failing to get consent, 
or lying to patients. In some cases, benefit to the patient comes at the 
expense of failing to do great good to others in society. All codes of 


ethics—religious, secular, and professional—since the days of ethical 
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traditions contemporaneous to the Hippocratic text would require sup- 
pressing patient benefit if necessary to protect the society in certain cases 
of public health. In some cases, benefit to the patient comes at the 
expense of violating the principle of justice. Jewish, Christian, and most 
other religious codes of ethics will occasionally require the physician to 
refrain from benefiting the patient if patient benefit will produce great 
injustice to others, for example, if resources needed to benefit other 
worse-off patients will be squandered in producing very marginal benefits 
for an already well-off patient. In short, there are many moral require- 
ments captured in religious ethical systems that are simply incompatible 


with Hippocratic and similar professional ethics oriented to patient 


benefit. 


Revealed Religious Truths: An Alternative 
to Hippocratic Revelation 


Some religious systems of ethics depend on nonnatural means of revela- 
tion of religious truths, including moral truths. Revealed truths in the 
various religions are direct competitors to the moral knowledge captured 
in Hippocratic and other professional oaths that claim that their knowl- 
edge is generated by the professional group itself or is knowable only by 
members of the group. Thus, the Hippocratic Oath’s claim that knowl- 
edge of the group is esoteric, potent, and secret leads to the historical 
claim that only members of the group can know what is morally required 
for its members. These claims, however, are directly in conflict with 
similar claims made by advocates for religious traditions that believe in 
religious revelation of moral truths. 

The Oath itself made such a claim. The knowledge of the Hippocratic 
group was secret and unknowable to those outside the group. Similarly, 
the Kappa Lambda Society of Hippocrates, a prominent early- 
nineteenth-century association of elite physicians that claimed Hippoc- 
rates as “the remote founder of this Society” and with chapters in a num- 


ber of American cities, administered an oath that was also secret.? In 
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fact, the entire organization was secret. Its very existence was kept from 
the general public and even from lesser physicians who were not invited 
to join.’ 

Historically, medical professional organizations have claimed that they 
not only have the responsibility for generating or articulating their code 
of ethics, they also claim that the code is secret and cannot be under- 
stood by medical laypeople. In 1970, when a physician from Manchester, 
England was accused of violating the promise of confidentiality and was 
tried before the General Medical Council of Great Britain, I contacted 
the British Medical Association to ask for a copy of its current code of 
ethics in order to understand the claim in this doctor's defense that his 
disclosure of patient medical information was consistent with the BMA 
code of the time. I was told by the BMA that their code of ethics was 
secret and could not be disclosed to nonmembers. 

Although the AMA does not claim secrecy for its activities that 
attempt to govern the ethical conduct of physicians, it has, from its earli- 
est days in 1847 until today, involved only its members on the committees 
and councils that promulgate its ethics. With the exception of a repre- 
sentative of the medical student association, all the members of AMA’s 
Council on Ethical and Judicial Affairs, the body responsible for formu- 
lating and supervising the conduct of physicians in relation to patients, 
are physicians from the AMA membership. 

In comparison, religious groups affirming revealed sources of knowl- 
edge pass by medical professional groups like ships in the night. These 
proponents of religious sources of revealed moral truths make precisely 
parallel claims to those made by professional groups that insist they have 
special access to esoteric knowledge not knowable through natural 
means. The only difference between professional organizations that 
claim to generate codes of ethics for their members and religious groups 
is that the professional organizations exclude laypeople from membership 
while the religious groups accept both professionals and laypeople. In 
the latter case, however, members of various professional groups would 


not normally possess special authority when it comes to knowing the 
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revealed truths of the religion. A physician member of a mystical reli- 
gious sect would have the status of a mere lay member of the group, 
positioned to learn from the spiritual leader who claims to be the channel 


of revelation. 


Karl Barth 


Karl Barth addressed knowledge of moral requiredness explicitly in his 
1937-38 Gifford Lectures in Aberdeen. This is a plausible place to begin 
our examination from the perspective of one committed to the central 


importance of revelation for knowledge of God.* 


Barth’s Defense of His Lectures: “Partner in the Conversation” 
Barth was a strange and controversial choice to give the Gifford Lectures, 
and he knew it. The Giffords are supposed to be dedicated to “promoting, 
advancing, teaching, and diffusing the study of natural theology in the 
widest sense of that term.” Karl Barth is perhaps the single most militant 
opponent of natural theology since Martin Luther. The invitation was 
calculated to produce a clash. 

Barth was well aware of this, and he began his lectures somewhat 
apologetically explaining why he could not do justice to the task in “direct 
agreement” with Lord Gifford’s wishes: 


A reformed theologian commissioned with the delivery of these lectures 
cannot, as such, i.e., in loyalty towards his own calling, be in a position to 
do justice to this task in direct agreement and fulfilment of the intention 
of the testator. He can, however, make this task his own indirectly. He 
can, namely, confer on “natural theology” the loyal and real service of 
reminding it of its partner in the conversation. If it wishes to achieve its 
end in the sense used by the testator it has at least to enter into contro- 
versy with this partner, in opposition to whom it must make itself known, 


prove itself and maintain itself as truth if it is the truth!‘ 


For Barth the task Lord Gifford had in mind of advancing the science 
by which humans have natural knowledge of God unaided by revelation 
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is simply an impossibility. Speaking of natural theology, he says: “I do 
not see how it is possible for it to exist. I am convinced that so far as it 
has existed and still exists, it owes its existence to a radical error.” 

Barth then goes on to describe the “partner in the conversation’—that 
is, the opposition to natural theology to which Barth claims the Protes- 
tant reformation must be committed: “The positive content of the Refor- 
mation is the renewal of the church, based upon the revelation of God 
in Jesus Christ and this means implicitly the negation of all ‘natural the- 
ology.’ And ‘natural theology’ can only be developed in implicit and 
explicit negation of the Reformed teaching.”® Barth, in short, will devote 
his Gifford Lectures on natural theology to defending his view on revela- 
tion as the source of all religious knowledge and correlatively the “nega- 
tion” of all natural theology. 


All Theological Knowledge Is Revealed and Not Natural For 
Barth, the starting point of a medical morality must be religious knowl- 
edge—what he calls “faith knowledge”—known exclusively through reve- 
lation: “Faith knowledge is knowledge through revelation. And that 
simply means that it is a type of knowledge which is unconditionally 
bound to its object. And it is only to this object, only to God, that human 
thought can be bound in this way, since God Himself has bound it to 
Himself.”? This revelation is, according to Barth, first and foremost 
through Jesus Christ, the central figure of all Christian religious groups, 
but particularly crucial for Barth and the Reformed Church: “Knowledge 
of God, according to the teaching of the Reformation, consists, as we 
have seen, in the knowledge of the God who deals with man in His 
Revelation in Jesus Christ. Knowledge of God according to the teaching 
of the Reformation does not therefore permit the man who knows to 
withdraw himself from God, so to speak, and to maintain an independent 
and secure position over against God so that from this he may form 
thoughts about God, which are in varying degrees true, beautiful and 
good,”!° 

Barth then immediately goes on to argue that this latter way of know- 
ing from an “independent and secure position over against God” is the 
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focus of the larger Gifford project and what Barth must reject. There can 
be no independent, objective knowledge apart from revelation. For Barth, 
“it is not a matter here of observing, analysing, considering and judging 
an object, where the knower is permitted to consider himself disinter- 
ested, free and superior in his relation to his object.”!! This latter proce- 


dure, says Barth, 


is that of all natural theology. One can only choose between this and the 
procedure of Reformed theology, one cannot reconcile them. Knowledge 
of God according to the teaching of the Reformation is obedience to God 
and therefore itself already service of God. According to Reformed teach- 
ing the knowledge of God is brought about when the object reaches out 
and grasps the subject, and through this the latter, the man who knows, 
becomes a new man. All thoughts which he forms about God can only be 
an echo of what was said to him through God’s dealing with him, by means 


of which he became this new man.!? 


Knowledge of Ethics Is Theological Knowledge Available Only 
through Revelation For our purposes, the critical issue is how this is 
relevant to Barth’s theory of knowledge in ethics, especially medical eth- 
ics. In his massive (originally two-volume) 1928 work titled Ethics, Barth 
devotes his first sections to an explication of the relation of his ethics to 
his dogmatics, that is, his systematic theology, and then his views on the 
relation of theological ethics to philosophical ethics. It quickly becomes 
clear how forcefully he rejects not only natural theology but also any 
anthropocentric ethics including any philosophical foundation for ethics. 

For him, the absolutely necessary starting point of dogmatics is revela- 
tion, “the Word revealed in scripture.”'* He regards any methodological 
distinction between ethics and dogmatics as “ethically suspect.”!> This is 
because separation involves a change in focus from God to man, which 
in turn rests on “the suspicious hypothesis that revelation puts theology 
in a position to speak of God and man in one and the same breath.” 

In the second section he takes up the relation of theological ethics 


and philosophical ethics. He acknowledges that “ethics is not originally 
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or self-evidently theological ethics.”!” Philosophical ethics has its ground- 
ing in human history, which leaves the philosophical ethicist with the 
problem of finding a standard or a foundation for judging human con- 
duct. When the philosopher strays into the realm of theological ethics, 
he finds himself “in a strange world,” a place where knowledge comes 
from sources that are incomprehensible and alien to him.'® This, says 
Barth, is no problem at all for the theologian. For the Barthian theologian 
doing ethics, his starting point is “the concept of the reality of the God 
who has dealings with man through his Word . . . the inwardly secure 
and presupposed starting point of every question and answer.”!? Thus, 
for Barth, ethics done theologically is necessarily theological knowledge. 


It is gained through the revealed Word—that is, scripture. 


Examples of Barth’s Ethics Applied to Medicine Barth does not 
devote a great deal of attention to the applications of his theological 
method relating revelation to ethical norms for human conduct. He is 
especially stingy in spelling out his positions on medical ethical issues. 
His approach, however, is quite clear. At various places he takes up 
topics central to medicine: respect for life and euthanasia, abortion, con- 
traceptives, and the role of the doctor, for example. His starting point in 
each case is scripture—the revealed Word of God. 

Respect for Life/Euthanasia. In Church Dogmatics, IlI/4, Barth takes 
up the topic of respect for life.” He launches the discussion by attacking 
an earlier Gifford lecturer, Albert Schweitzer, who had addressed the 
topic of the problem of natural theology and natural ethics in 1934 and 
1935. The lectures, unfortunately, were never published. Barth focuses 
his attack on Schweitzer’s philosophy of civilization (Kultur und Ethik). 
He zeros in on Schweitzer’s claim that life—our own life and that of 
others—is the supreme good. Barth dissents: “It goes without saying that 
theological ethics cannot accept this.”?! To Barth, this is a rejection of 
the divine authority. “Where Schweitzer places life we see the command 
of God.”?? Says Barth, “Man is . . . commanded to live.”?* Thus, for Barth, 


his pro-life ethics is not a recognition of the preciousness of human life 
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per se but more a response to the divine command made known to man 
through revelation transmitted in the scriptures. 


Barth goes on to build a consistent respect-for-life ethic claiming that 


life does not itself create this respect. The command of God creates 
respect for it. When man in faith in God’s Word and promise realises how 
God from eternity has maintained and loved him in his little life, and what 
He had done for him in time, in this knowledge of human life he is faced 
by a majestic, dignified and holy fact. In human life itself he meets some- 
thing superior. He is thus summoned to respect because the living God 
has distinguished it in this way and taken it to Himself. We may confi- 
dently say that the birth of Jesus Christ as such is the revelation of the 
command as that of respect for life. 


The issue for us here is not to understand Barth’s claim or how he 
knows the truth of what he takes to be revealed in what he calls the 
“Word”; it is to see that his bioethics gets its momentum from what he 
takes to be knowledge by way of revelation. He looks with disdain on 
Schweitzer’s more natural ways of knowing. 

Abortion. Barth’s pro-life bioethics carries over to his views on abor- 
tion. He is, in fact, more militantly pro-life, if possible, than the Roman 
Catholic Church. Abortion is “irrefutably seen to be sin, murder, and 
transgression.”?> His is not the natural law argument on abortion of the 
Roman Catholic Church that its theologians claim can be known by 
reasoning human beings. His is a “No” to abortion known more surely to 
him than what is known by man’s fallible reason. He asks “how this No 


”26 His answer 


is to be established and stated if it is to be truly effective. 
is it is not known by “mere churchmanship, whether Romanist or Protes- 
tant.” Rather it is the “command of God . . . based on His grace.”?” Thus, 
it is not merely the word of man but the Word of God, known through 
revelation in the scriptures. 

Contraception. Barth devotes several pages in Church Dogmatics 11/4 
to the extended struggle within his own mind over the ethics of birth 
control, a topic at the time of its writing that was a much more vivid 


controversy than it is today. He wrestles with arguments that the use of 
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birth control may be either in accord with divine law or “something 
which the divine law strictly forbids.”?8 In this ambiguity he stakes out a 
very cautious opening to contraception that is consistent with the writ- 
ings of other Protestant figures at the time.” 

Barth attempts to sharply differentiate his position from the Roman 
Catholic not only in his openness to birth control decisions but also on 
the grounds of his reasoning. He makes clear he is rejecting teleological 
appeals to natural law functions of marriage and the human body. He 
moves instead to the task of attempting to determine the “rule of divine 
providence.” He writes: “For surely the providence of God and the course 
of nature are not identical or even on the same level. Surely the former 
cannot be inferred from the latter! Surely the providence and will of God 
in the course of nature has in each case to be freshly discovered by the 
believer who hears and obeys His word, and apprehended and put into 
operation by him in personal responsibility, in the freedom of choice and 
decision.” Here the individual conscience must be formed by access to 
the divine will apprehended by access to scriptural sources, not by argu- 
ment over the natural functions or by the use of natural law—a rather 
explicit reference to Barth’s rejection of Catholic medical morality. 

The Role of the Physician. One last example of Barth’s theocentric 
analysis of medical roles will reveal the complex dynamic of his views. 
He takes up what he refers to as “the will to be healthy” and the role of 
the physician in carrying out that will.*! Having already argued that 
humans are subject to the divine command to have respect for life, he 
now claims that this respect for life includes the will to be healthy. This 
permits him to provide a discourse on the human’s pursuit of health and 
the role of the physician in that pursuit. He considers the possibility that 
an individual’s health and sickness is a subjective thing and that, there- 
fore, the physician, as a relative stranger to this subjectivity, cannot know 
much about an individual's strength or weakness.*? He ends up conclud- 
ing that this is mistaken, that the physician can at least have expertise in 
the “psychical and physical functions.” 

What is critical, however, is Barth's unusual and obscure notion of 
health that he feels humans should be inclined to will. He repeats several 
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times in this section the odd phrase that “health is the strength to be as 
man.”** It is clear that this notion of being “as man” has an overtly reli- 
gious meaning for Barth. It requires man “not merely to be healthy in 
body and soul but to be man at all: man and not animal or plant, man 
and not wood or stone, man and not a thing or the exponent of an idea, 
man in the satisfaction of his instinctive needs, man in the use of his 
reason, in loyalty to his individuality, in the knowledge of its limitations, 
man in his relation to God and his fellow-men in the proffered act of 
freedom.”?° 

This must surely be the most unique, convoluted, and theologically 
embedded notion of the concept of health in the history of medicine. It 
makes clear that Barth’s understanding of the “psychical and physical” 
functions for which the human should turn to the physician are carefully 
linked to Barth’s theological anthropology, his understanding of the 
human’s status as a creature of the deity subject to the divine command. 
As such, it is not surprising that Barth claims that physicians can perform 
the function of promoting “strength to be as man” if (presumably, only 
if) they are “Christian doctors.” Without knowledge of God revealed in 
the Word of God, the physician is powerless to know how to facilitate 
the psychological and physical functions necessary for promoting the 


human's “strength to be as man.” 


The Isolation of Revealed Ethics Barth is certainly right when he 
says that the secular person would find himself “in a strange world” upon 
hearing this account of how one knows what is morally required of a 
medical practitioner. It is not too much to say that, from the perspective 
of a nonbeliever, this is pure nonsense. Fortunately, for our purposes, we 
do not have to pass judgment on whether Barth’s moral epistemology 
relying on divine command revealed in the scriptures is defensible. 

My project is to understand the implications of such a view for profes- 
sionally generated and articulated medical ethics—the ethics of the Hip- 
pocratic Oath, the World Medical Association’s Declaration of Geneva, 
or the AMA’s Principles of Medical Ethics. Quite obviously for the Bar- 
thian physician or patient who relied on Barth’s claims about knowledge 
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of God through revelation, including moral knowledge of God’s com- 
mands, the professionally generated codifications are utterly without 
standing. They make absolutely no use of the knowledge that, for Barth, 
is crucial. 

This has radical implications for religious believers who want medi- 
cine practiced morally from their point of view. In some parts of the 
world, including some parts of the United States, it is not uncommon 
for physicians to simultaneously be devout members of fundamentalist, 
evangelical, or other confessional Christian churches. Some of these 
accept more or less Barthian notions that reject natural knowledge of 
morality in favor of moral knowledge revealed by the divinity through 
scripture or, as we shall see shortly, by more direct mystical communica- 
tion with certain believers. The physician who wants to practice medi- 
cine morally and who believes that morality has its foundation in divine 
command revealed through scripture should have no use for the AMA’s 
Council on Ethical and Judicial Affairs. Such physicians rely on a much 
higher authority. 

More critically, patients who are members of such religious groups 
that rely on Barthian notions of revealed epistemology would be wise to 
guard against engaging physicians who lack these sources of revelation. 
How could the believing patient trust a physician with critical matters of 
life and death, procreation and mental health, if that physician relied on 
a source of moral norms so alien to that patient's professed belief that all 
human morality is response to divine command revealed through reli- 
gious sources such as scripture and church tradition? It would be not 
only irrational but truly dangerous to place one’s life and health in the 
hands of a physician, no matter how skilled, if that physician made no 
pretense of having access to such crucial moral knowledge and, if, in 
fact, he or she professed loyalty to external sources of medical morality 
articulated by a nonbelieving, secular group of mere professionals. From 
the point of view of the Barthian patient, a moral medical professional 
would have to be one who had some degree of access to the truth as 


revealed. From the point of view of the Barthian physician, the only 
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legitimate way to practice medicine would be from within the perspec- 
tive of the faith tradition that had special access to revealed moral truth. 

Presumably, there is not much outsiders could do to encourage medi- 
cal morality for such believers. They should be left on their own. As long 
as they are in patient-physician pairs that share the same faith in their 
moral epistemologies, and as long as innocent, unconsenting parties are 
not harmed, there may be no reason to interfere. This could mean that, 
from the outsider’s point of view, great tragedy results. Jehovah’s Witness 
adults may die from lack of blood transfusions; Christian Scientist 
patients may die refusing penicillin and preferring instead to seek coun- 
sel of Christian Science practitioners. More controversially, it may mean 
that women with life-threatening pregnancies or those carrying fetuses 
with painful terminal conditions will carry their pregnancies to term with 
the aid and support of their similarly inclined medical practitioners. 
From an outsider’s point of view, these may be tragic outcomes, but it is 
probably the price that a society pays for a robust belief in the freedom 
of people to make their own religious commitments and live by them as 
long as innocent third parties are not harmed. It seems clear, however, 
that such patients and such physicians will find little worthwhile in the 
articulated medical ethical guidance of medical professional groups. It 
would be irrational for a Barthian patient or a Barthian physician to rely 


on such sources of moral guidance. 


Stanley Hauerwas 


Although Barth comments very sparingly on matters of medical ethics, a 
more recent Gifford lecturer who stands in the Barthian tradition is 
much more committed to bioethics. Stanley Hauerwas, the Gilbert T. 
Rowe Professor of Theological Ethics at Duke University’s Divinity 
School, gave the Giffords in 2001 at the University of St. Andrews. The 
lectures were published as With the Grain of the Universe: The Church's 
Witness and Natural Theology.” Hauerwas is probably the only Gifford 
lecturer other than Barth to respond to Lord Gifford’s mandate to study 
natural theology by boldly attacking it in the name of revealed theology.*8 
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Hauerwas takes on the works of three previous Gifford lecturers— 
Barth, William James, and Reinhold Niebuhr—and claims that Niebuhr 
(one of the other of the pantheon of famed mid-twentieth-century theo- 
logians widely seen as attacking theological liberalism) falls into the trap 
of natural theology in a way reminiscent of James’s more overtly secular 
reliance on attempts to be objective and scientific in an account of 


religion. 


Hauerwas’s Reconstruction of Natural Theology Hauerwas’s core 
argument is that, of the three previous lecturers that Hauerwas reviews, 
only Barth survives as “the great natural theologian of the Gifford Lec- 
tures—at least he is so if you remember that natural theology is the 
attempt to witness to the nongodforsakenness of the world even under 
the conditions of sin.” Herein lies a subtle difference between Hauer- 
was and Barth. Barth affirms revelation as the sole source of knowledge 
of God (and therefore God’s command that becomes the legitimate 
grounding of theological ethics), thereby rejecting natural theology and 
natural knowledge of morality’s norms. Hauerwas, on the other hand, 
while sharing Barth’s reliance on revelation of the deity, ends up claiming 
that the knowledge of the world that is known through revelation in 
fact becomes the legitimate grounds for knowing about nature (including 
about the nature of morality). Hauerwas reconstructs the meaning of 
natural theology so that Barth becomes “the great natural theologian of 
the Gifford Lectures.” 

This, I suggest, is something of a linguistic trick—making the modern 
world’s most hostile critic of natural ways of knowing about theology 
and ethics into its most reliable proponent of the newly minted natural 
theology. For Hauerwas, it is only through revelation that we gain true 
knowledge of the world, including the world of ethics; therefore, he feels 
entitled to call Barth’s work (and his own) “natural theology.” This, of 
course, misses the point of Lord Gifford and others of us who are striving 
mightily to bridge those working in religious ethics and those com- 
pelled to more secular, nontheistic approaches to ethics. It fails in ad- 
dressing the core problem of whether nonbelievers and believers can 
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have enough moral knowledge in common to develop a medical ethic 
suitable for a more universal foundation of the practice of medicine 
between medical professionals, who may have only the most rudimen- 
tary interest in and knowledge of theology, and medical laypeople, 
whose moral worldview is shaped by a set of fundamental religious (or 
philosophical) commitments. If true “natural theology” is, as Hauerwas 
suggests, grounded in a wholly otherworldly confession of the divine 
command knowable only by nonnatural means, then calling the result- 
ing knowledge of the moral world “natural” seems to be something of 


theological sleight of hand. 


Hauerwas’s Reliance on Revealed Morality in His Medical Ethics 
In contrast to Barth, Hauerwas writes widely on matters of medical eth- 
ics. However, he is not as explicit as Barth in stating how he believes one 
gains knowledge of moral requiredness. Given his Barthian sympathies 
and his extensive comments on matters of medical morality, it seems 
clear that he relies on unique religious sources in ways similar to Barth. 
In his Suffering Presence: Theological Reflection on Medicine, the Men- 
tally Handicapped, and the Church, Hauerwas comes closer to stating his 
position than in most of his other writings. His chapter “Salvation and 
Health: Why Medicine Needs the Church” provides some insights into 
his views on the foundation of medical morality. Here he claims Chris- 
tian ethics is different from other kinds of ethics.*! In Barthian fashion, 
he bemoans those doing Christian ethics without any sense of distinctive 
commitments as theologians.*? He notes that his mentor complains that 
modern philosophy has not been able to provide a persuasive account of 
moral obligation.*? The task of theologians, says Hauerwas, is to supply 
the needed rationale. Pointing to his earlier treatment of preservation of 
life in his Vision and Virtue, he claims that Christians do not share the 
same attitudes as non-Christians. He even suggests that it makes sense 
to think of a “Christian medicine.”* If moral norms of the sort that he 


considers relevant are knowable only through revelation of the divine 
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command, then those with access to that special knowledge would prac- 
tice medicine differently in the sense that their objectives, including the 
decisions rendered when it comes to preserving life, will be radically 
different and incomprehensible to outsiders (including the outsiders at 
the center or organized medicine’s articulation of its norms). 

In his theological reflection on in vitro fertilization, Hauerwas makes 
clear that he is speaking from this special theological perspective that 
provides special knowledge. “I do not pretend to speak from principles 
that are or should be shared by everyone in our society.” This means 
that, for Hauerwas, any presumption of “moral agreement or consensus 
among many philosophical and religious ethicists is unfounded.”*¢ When 
moral knowledge has its foundation in divine command knowable only 
as revealed truth, any such agreement would have no basis. Thus, a radi- 
cally different medicine, a Christian medicine, would be called for. Pro- 
fessional sources, uninformed by this unique source of moral knowledge, 


would be vacuous. 


Oral Roberts 


An even more fascinating example of a Protestant who builds a medical 
ethic from revealed sources of moral knowledge is the American evangel- 
ical Oral Roberts.“ His approach to knowledge of what is required in 
medical ethics shares with Barth and Hauerwas the key characteristic of 
reliance on specialized nonnatural knowledge and can be summarized 
more briefly. 

Long committed to the evangelical bedrock premise of the inerrancy 
of scripture as the revealed truth of the divine power, Roberts also 
claimed direct revelation to him from the deity. He followed his premises 
to their logical conclusion. From his point of view it should be impossible 
to know what is ethically required in the practice of medicine without 
direct access to scripture or other special revelation. Physicians practic- 
ing medicine without such guidance would be sailing blind. It should be 
impossible. 

Roberts created an evangelically based health care system with 
patients and health professionals recruited because they shared his views 
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about the foundation of medical morality in scriptural revelation. Central 
to his vision, for example, was the assigning of a “prayer partner” to each 
patient. Physicians would explicitly incorporate prayer into their healing. 
He built the $250 million City of Faith Medical Center in which the Oral 
Roberts brand of health care could be delivered, presumably with the 
mutual consent of all parties involved. His Oral Roberts University 
included a medical school so physicians could be educated into the 
proper perspective for the practice of medicine. These parties shared the 
belief that moral choices about health care—about abortion, euthanasia, 
and out-of-wedlock in vitro fertilization—could only be made with scrip- 
tural or other revealed guidance. For those who share this fundamental 
metaethic of revelation, it would surely be irrational to draw on the Hip- 
pocratic ethic as made known in a pagan, Pythagorean-like Greek mys- 
tery religion. Thus, religious ethics grounded in revelation once again 
must offer a medical ethic completely independent of, and often at odds 
with, Hippocratic ethics or its more recent professionally generated 
counterparts. Only by coincidence could the esoteric knowledge known 
only to the Pythagoreans converge with the esoteric knowledge known to 
Oral Roberts. 


The Lutheran Tradition 


Although the views about natural law in the tradition of Martin Luther 
are complex, Lutheran commentators have generally followed Martin 
Luther in doubting the role of a natural law, including its role in generat- 
ing moral norms for the practice of medicine.** Hence, seriously commit- 
ted Lutheran patients and Lutheran health professionals may be forced 
into a position similar to that of Barth and Roberts. They may know, by 
faith, certain moral norms that cannot be explained by reason. Even 
though these norms are seen as shaping the way medicine should be 
practiced, it is difficult to imagine how those outside of the faith would 
have any understanding. 

Thus, Lutheran health providers may be forced into positions in which 
they believe they know through their religious sources of moral knowl- 
edge the correct medical decisions to make when caring for patients, but 
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they are at a loss to explain them to nonbelievers except by stating they 
know what is revealed to them in scripture. Likewise, Lutheran patients 
should find objectionable receipt of medical care from a provider outside 
their own tradition who could not possibly be expected to have the bene- 
fit of revealed moral truths. 

For example, one of the primary tenets of Lutheran thought is a robust 
belief in human finitude that leaves all condemned to acknowledge the 
probability of moral error. At the same time, though fallible, even the 
layperson is capable, to some degree, of reading and interpreting scrip- 
ture. There is, to use the standard term, a “priesthood of all believers.” 
Hence, one might expect a truly Lutheran hospital to have a medical 
records department that looks radically different from a Hippocratic one. 

The Hippocratic tradition believed that knowledge of the patient’s 
condition was often best kept in the hands of the professional. The 
Pythagorean-like system believed that such information was potent and 
could cause trouble in the hands of the uninitiated. In modern times, 
Hippocratic practitioners often believed that disclosing a diagnosis or 
even a medication name to a patient was often considered too dangerous. 
Patients as late as the 1960s were routinely not told of a terminal diagno- 
sis. Information about diagnosis was to be dispensed, like potent medi- 
cine, only when “indicated.” It was normally to be withheld from 
laypeople who could be upset or injured if they received the unvarnished 
truth. 

By contrast, one would expect a Lutheran hospital’s physicians and its 
medical records department to behave much differently, at least if it took 
Lutheran theology and its related epistemology seriously. If the central 
teaching of the church is that the layperson can be trusted to have access 
to and to interpret the text, then, in medicine, that surely must mean 
that normally they should have access to their own medical records. A 
policy of routine access to hospital charts and the advice necessary to 
help understand them is plausibly the only way Lutherans could run a 
medical records department. There is no quantum difference in capacity 
to understand between the priest initiated into the mysteries of the prac- 


tice and the layperson given reasonable orientation. Names of diagnoses 


Revealed Religious Truths: An Alternative to Hippocratic Revelation ® 123 


and of medications are now, in a post-Hippocratic era, routinely given to 
patients. It is widely believed that patients are better off if they are edu- 
cated about their conditions and the medications they are taking. That is 
the medical equivalent of the Lutheran doctrine of the priesthood of all 
believers. 

Even though all humans are fallible and subject to the risk of errone- 
ous interpretation of the text, the medical layperson is no more fallible 
than the medical professional in this regard. If theological laypersons can 
be trusted with the scriptural texts, then medical laypersons surely can 
be trusted with the medical texts. 


Judaism 


A fifth and more complex example of a religious ethic that has the poten- 
tial to provide a foundation for medical morality is Judaism. It can be 
argued that Yahweh’s revelation of the Decalogue to Moses was also a 
special revealed source of moral knowledge available and applicable only 
to those who are part of the group. That Decalogue provides, in brief, 
moral content believed to be the divine law, which guides believers in 
their secular practices, including the practice of medicine. Knowledge 
about the morality of lying to patients, killing, adultery, and organ trans- 
plant can all be gleaned from commentary on the Decalogue and the 
remainder of the Pentateuch. More esoteric dietary law, requirements 
about circumcision, autopsy, the burial of the dead, and physician travel 
on the Sabbath are all ferreted out of these texts by rabbinical scholars. 
At least some of these Talmudic laws are incomprehensible to Gentiles 
and others who deny the authority of the texts. 

For example, the ethics of procuring organs for transplant poses some- 
thing of a dilemma for the rabbinical scholar who knows that the corpse 
should not be desecrated but that saving the life of another is an even 
higher moral responsibility.” This is not an issue for the Gentile for 
whom religious law pertaining to handling of the corpse is not an issue. 
Any Jewish scholar will tell us that this apparent dilemma has an easy 


solution for the Jew—an exception is made to the normal prohibition on 
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desecration of the dead when procuring a life-saving organ such as a 
heart or a liver is at stake. Furthermore, most rabbis will tell us that even 
organs and tissues that are less immediately connected with life-saving, 
such as kidneys and corneas, may be procured in the name of saving life. 
It is argued that the sighted man stands a better chance of avoiding death 
by accident than one who is blind, and that cornea transplants are, in 
the end, life saving. 

Judaism, however, offers more than the Mosaic covenant. The earlier 
covenants offer moral norms that apply to all humans, Gentile as well as 
Jew. They are knowable not only through revelation but also through 
knowledge of the natural order—through human reason or experience. 
Thus, Judaism can be said to offer us a two-tiered way of having moral 
knowledge—through natural processes available to all and through more 
specific, supernatural divine intervention such as the revelation to Moses 
on Mt. Sinai. This two-tiered moral epistemology offers promise for how 
we might understand medical morality in a post-Hippocratic age. 


The Complex Case of Tristram Engelhardt 


A vivid example of this two-tiered moral epistemology for the ethics of 
medicine is seen in the works of Orthodox Christian physician- 
philosopher H. Tristram Engelhardt. His earlier writings focused mainly 
on what one could know in a secular, pluralistic world about the ethical 
foundations of bioethics. His starting point was a search for what could 
be known by humans that would generate agreement as an alternative to 
the use of force.” The product was a very thin ethic resting on the princi- 
ple of autonomy (called the principle of permission in his later edition) 
that permitted interference with the freedom of others only with their 
permission." For the secular Engelhardt, that was all that reason 
required (provided one was committed to eschewing the use of force). 
The result was a libertarian ethic envisioning many different practices of 
medicine among mutually agreeing health professionals and patients. 
There is, however, another side to Engelhardt, especially in his later 
years. Since his conversion to Orthodoxy he has also written about Chris- 
tian bioethics.** The result is a much richer, thicker ethic for the patient- 
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physician relation among those who share the commitment to Engelhardt’s 
version of Christianity. For Engelhardt, a radically different moral episte- 
mology is inherent in Christian bioethics. It concedes the failure of ratio- 
nal discourse as a basis for establishing what he calls a “content-full” 
ethic. Hence, he rejects natural law approaches of Roman Catholic 
moral theologians." The traditional secular ways of relying on reason and 
experience are unsuccessful in bringing about a common set of moral 
principles upon which a medical ethic can be based. While Engelhardt 
does not use the language of Barth and Hauerwas of revealed moral 
truth, he advocates reliance on a different kind of knowing that he identi- 
fies with Orthodox, traditional Christianity—the ways of knowing that 
predate the Renaissance, Reformation, and Enlightenment, a position 
closely connected with his conversion to Orthodoxy.” 

This, for Engelhardt, involves a radically different way of knowing: 
“The moral epistemology underlying Christian bioethics is unlike that 
which can be claimed for secular bioethics. Or to put matters another 
way, the collapse of Christian bioethics into secular bioethics is only 
avoided when one recalls that the epistemological claims of Christian 
bioethics are rooted in a real experience of a transcendent God. In the 
absence of a noetic experience, religious knowledge will always only be 
immanent. ”’7 

In a manner reminiscent of Barth and Hauerwas but with a distinctly 
Orthodox character, Engelhardt puts forward what he calls a “noetic” 
way of knowing, knowing with the heart or knowledge coming from an 
immediate experience of the deity." This noetic experience, says Engel- 
hardt, “is the sufficient condition required to establish a Christian bio- 
ethics.” This makes clear why, for Engelhardt, moral knowledge for a 
medical ethic is fundamentally different from what is available in secular 
bioethics or its rationalist equivalent in natural theology. The project of 
natural law ethics of the Roman Catholic theologians is, in Engelhardt’s 
view, doomed to fail. 

Engelhardt uses the language of “natural law” in a way that is not 
altogether negative. In the spirit of Hauerwas and drawing on the tradi- 
tional Orthodox writers St. John of Chrysostom and St. Isaac of Syria, he 
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speaks of “natural knowledge” inherent in humans, but by this he means 
not our capacity to reason but our capacity to “know in our hearts what 
we ought to do.” Hence, Engelhardt can be added to the list of religious 
bioethicists who rely on special kinds of knowledge for the structuring of 
the moral relations between health professional and patient. He endorses 
a special bioethics that cannot be available to secular thinkers and those 
outside this special noetic way of knowing. Professionally generated ethi- 
cal codifications for him—as for Barth, Hauerwas, Roberts, and those 
subject to the Mosaic covenant—are outside the bounds of moral insight. 


The Implications of Religiously Revealed Ethics 


While the religious systems that rely on revelation through scripture and 
direct communication from the deity differ radically among themselves, 
they all pose a similar problem. Physicians who accept a revealed reli- 
gious epistemology for the grounding of their ethical knowledge should 
find professionally articulated ethics to be without authority—indeed, 
irrelevant. No matter how diverse, those who accept revealed sources, 
through scripture or direct divine communication, must believe that the 
moral codes articulated by the professional group of physicians, at least 
a professional agency outside their religious group, stand outside the 
authoritative pipeline of information. 

Why would a physician who accepts Karl Barth’s or Oral Roberts’s 
understanding of moral knowledge give any weight to the moral code of 
a group that has no capacity to receive the revealed truth? A City of Faith 
doctor who accepts the claim of Oral Roberts that God speaks directly 
to him on moral and other matters surely should be unmoved by a diverse 
group of secular physicians who make up the AMA’s Council on Ethical 
and Judicial Affairs and have the responsibility for drawing up the AMA’s 
ethical code. They should have even less interest in codes of the profes- 
sional organizations of other countries. From this point of view, the pro- 
fessional code writers are morally blind. 

The health professional who adheres to a religious system that claims 
revealed sources of moral knowledge for leading daily life (including pro- 
fessional life) is, on the other hand, in a position similar to that of the 
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physicians originally committed to the Hippocratic Oath. He has access 
to privileged communication that the patient who is outside the religious 
system cannot be expected to comprehend. 

Consider, for example, the awkward position of the Christian Science 
practitioner. When caring for Christian Science patients, both prac- 
titioner and patient share a common set of epistemological beliefs. Those 
beliefs, however, are alien to those outside the Christian Science world 
who reject its moral (and medical) ontology. Christian Science prac- 
titioners should be at a loss to explain their moral and scientific beliefs 
to patients who are outside that belief system. They are structurally anal- 
ogous to a Hippocratic physician who believes moral knowledge is trans- 
mitted only to those initiated into the Hippocratic school. 

There is one critical difference, however, between medical profession- 
als who accept a revealed religious source of moral knowledge and Hip- 
pocratic physicians. In the case of Barthian or City of Hope physicians, 
there is every reason to assume that they are in a community where 
they can practice medicine with like-minded medical laypeople who also 
accept the claims of their particular brand of revealed religion. On the 
other hand, ordinary laypeople who do not share the professional's reli- 
gious worldview should fear a doctor who would practice medicine 
according to the revealed dictates of the believer in dialectical theology 
or mystical conversations between spiritual leader and deity. All manner 
of revealed moral oddities could directly impact the way medicine is 
practiced. The patient who is not part of the special religious community 
would be made victim of the revelation as perceived by the practitioner. 
By contrast, the layperson who shares the religious worldview of the 
practitioner should feel comfortable knowing that her doctor has access 
to what both patient and provider believe is the divine moral command. 
Presumably patients standing within those faith traditions should fear 
only the secular physician not privileged to have similar access to the 
divine word. 

In this way, the medicine practiced by the believers in revealed moral- 
ity differs critically from that of the Hippocratic physician. The Hippo- 
cratic physician was the beneficiary of revelation of secret knowledge 
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through the Pythagorean-like mystery cult, knowledge so potent and dan- 
gerous that the initiate pledges not to reveal the secrets to ordinary lay- 
people. Thus, not only does the Hippocratic physician have privileged 
access to special knowledge about the moral requirements of the practice 
of medicine but also no laypeople—that is, no patients—can share in 
that knowledge. That same exclusivity is claimed in professionally gener- 
ated ethics into modern times, whether Kappa Lambda’s secret society 
of elite physicians in nineteenth-century America or the British Medical 
Association in 1970 when it claimed that its code of ethics was secret 
and not available to those outside the professional group. Thus, literally 
every patient who is not also a member of the Hippocratic cult or its 
modern equivalent and whose doctor accepts the Hippocratic epistemol- 
ogy of professionally revealed moral truths must be an outsider, one who 
does not have knowledge of these truths except through accepting the 
word of the initiate. 

Barth and Roberts were both medical laypersons, no matter how rigor- 
ously they claimed access to divine revelation. Thus, if they received 
medical care from followers who happened to be physicians, they shared 
with those physicians common beliefs about the moral truths known 
through the special knowledge conveyed through their special sources. 
By contrast, no patient receiving health care from a Hippocratic provider 
who claims to be practicing medicine based on professionally articulated 
moral norms can claim a commonly shared capacity to know the moral 
premises of the provider's practice. 

It is not that the Hippocratic and other professionally generated or 
articulated codes of ethics contain odd or controversial norms, although 
they surely do. The absence of any consent doctrine, the militant disin- 
terest in the common good, and the oddly worded abortion prohibition 
all are grounds for concern, but that is not the real problem. The real 
problem is the metaethical claim that the professional group is solely 
responsible for its own code of ethics and claims an epistemically privi- 
leged position so that its members are the only ones capable of learning 


the moral norms that govern the professional—patient relation. When a 
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religion claiming epistemically privileged access to revelation puts for- 
ward odd moral norms, it at least includes both professionals and lay- 
people among its adherents. It would impose those norms on outsiders 
only if its professionals used those norms to govern conduct with 
outsiders. 

Whether religious groups that claim privileged sources of revealed 
knowledge of the moral law for lay—professional relations pose a threat 
to the broader, secular society will depend upon whether the special 
esoteric duties believed to be required by those who accept these special 
revelations impose additional duties that are incomprehensible to outsid- 
ers but compatible with secular moral norms or whether, alternatively, 
they impose special duties that conflict with the norms of the broader 
society. If all a group claiming special revelation imposes is an added 
level of duty, then the broader secular society need not feel distress. If, 
for example, Orthodox Jews feel compelled to follow special dietary law 
or to refuse abortion, the secular world should be able to tolerate these 
beliefs even if they are not understood by the outsider. If, however, the 
group that claims special revelation of norms affirms a set of duties that 
are perceived as conflicting with the norms of the broader secular soci- 
ety, then a potential conflict is likely. 

For example, Jews who refuse autopsy may find themselves in conflict 
with secular norms that require autopsy for public health purposes. 
Christian Scientists who refuse orthodox medical treatments for their 
children may find themselves in conflict with secular norms that require 
reasonable medical care for the incompetent children in a family. A cul- 
ture that practices female circumcision may find itself in conflict with 
secular norms that protect young women and girls from what appears to 
be inhumane practice. 

The bottom line is that religious traditions that affirm special nonnatu- 
ral sources of knowledge for their moral norms may be able to develop 
alternative medical practices that can function in parallel to mainstream 
medicine. If physicians who affirm association with religious groups that 
claim special sources of moral knowledge practice their medicine only on 
patients who share that perspective and do not violate norms considered 
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critical by the broader society, little harm is likely to result. At least no 
rights are violated. The medical practitioners and their patients surely 
would have no reason to cede moral authority to a medical professional 
organization such as the AMA. Organized medicine with ethics in the 
hands of members who are not privileged with access to special revela- 
tion should have no basis for understanding the moral norms affirmed by 
members of these more sectarian traditions. What should result is a sepa- 
rate sectarian practice of medicine (what Hauerwas called “Christian 
medicine”) that makes sense to medical professionals and patients alike 
who share the beliefs about special sources of knowledge. These will 
be incomprehensible to those outside of those belief systems, just as 
mainstream medicine and ethics are perceived by those inside these 
belief systems as inadequate. 


Natural Theology and Religious Moral Knowledge 


It is here that the other major way of gaining religious knowledge 
becomes critical. The moral epistemology of the religious traditions also 
includes, in some cases, acceptance of natural ways of knowing moral 
norms. If a practitioner of medicine is committed to a religious tradition 
that accepts these natural ways of knowing—what Lord Gifford would 
have thought of as natural theology as it applies to the realm of moral 
epistemology for religious people—then that practitioner in principle 
shares a common moral knowledge with patients who likewise accept 


natural ways of knowing morally. 


Roman Catholic Medical Ethics 


The most obvious and important example is the great tradition of Roman 
Catholic medical morality. Medical ethics for mainstream Roman Catho- 
lics is a subcategory of their natural law theory of ethics as articulated 
since the days of Thomas Aquinas.“ Through an elaborate theoretical 
system, mainstream Catholic scholars have believed that God created 
natural laws that govern the creation and that the natural law is moral, 
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for human existence (as opposed to inanimate, vegetative, or animal exis- 
tence), in the sense that it is within human free will to conform to or 
reject the law. It is a teleological form of natural law theory according to 
which all entities are created with an end in mind. Discernment of these 
ends permits judgments about whether a particular action is in accord 
with those ends. Knowledge of these ends and the moral natural law 
associated with it is, in principle, knowable by reason. 

Recent developments in Catholic natural law theory suggest that the 
scholastic tradition is still very much alive. Notre Dame theologian Jean 
Porter, for example, actively pursues a contemporary account recon- 
structing the theological natural law tradition for modern times.** She 
offers a revisiting of Aquinas and the scholastics, suggesting what she 
describes as “a way of thinking about the natural law that is distinctively 
theological, while at the same time remaining open to other intellectual 
perspectives, including those of the natural sciences.” She offers an 
explanation of the relation of the teleological account of natural law to 
ethical realism and natural rights. 

Catholic natural law thinking has had robust implications for the prac- 
tice of medicine. Obvious major positions have been staked out on such 
chestnuts as abortion, euthanasia, contraception, sterilization, and the 
use of stem cells.°* What is less well known is that the moral tradition 
grounded in Catholic natural doctrine has sweeping implications for the 
day-to-day practice of medicine even in areas that are not as stereotypi- 
cally ethical. The Catholic duty to prepare spiritually for one’s dying, for 
example, has radical implications for the duty of the physician to be 
honest in disclosing a terminal diagnosis and for administering analgesia 
at a level that permits the patient to remain lucid. The preparation for 
the last rites requires certain behaviors not only for patients but also for 
providers. 

At the same time, Catholic moral theology as articulated by the 
Church and its teachers has some implications that are not always well 
known to those outside the tradition. For example, the doctrine of double 
effect permits the administration of narcotic analgesia at high doses if 
necessary to relieve levels of pain that could interfere with one’s religious 
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preparation for death. Even the risk of a lethal side effect is clearly toler- 
ated. In contrast to Talmudic teaching, Catholic patients have no rigorous 
duty to preserve life, at least until the final moments when intervention 
would be seen as interfering with the divine will. Their doctrine of extra- 
ordinary means, now often called proportionality, accepts decisions to forgo 
life support even though the result will hasten death, a position that can 
be traced back into the history of Catholic medical morality.° Some of 
the most distinguished Catholic theologians have claimed that avant- 
garde, liberal definitions of death such as the higher-brain definition 
(which goes well beyond the now widely accepted whole-brain defini- 
tion) are acceptable. 

What is critical is that the physician schooled at the most advanced 
levels in Hippocratic and more recent professionally generated medical 
ethics but without serious training in Catholic moral theology should 
have no clue to understanding the teleological natural law as interpreted 
by the tradition of Catholic moral theology. Insofar as the natural law is 
believed to be knowable by reason, presumably the non-Catholic physi- 
cian should have access to some knowledge of the moral law but surely 
could not claim any expertise in interpreting its implications for the prac- 
tice of medicine. Moreover, the Catholic layperson, the patient in the 
doctor-patient relation, has at least as much claim to expertise in such 
interpretation. 

Catholic natural law theory, while knowable by reason by any consci- 
entious person, is known only imperfectly through that method. Knowl- 
edge is believed to be supplemented by revelation through scripture, 
Church tradition, and the teachers of the Church. While the pope does 
not speak infallibly on matters of medical morality, he does speak author- 
itatively and commands serious attention by anyone claiming to stand in 
that tradition (and anyone else for that matter). Hence, since reason 
is supplemented by these revelatory sources, Catholic physicians and 
Catholic laypeople may believe they have advantage in understanding 
the moral law for medicine. A knowledgeable Catholic patient who is a 


serious student of the tradition may thus plausibly claim greater expertise 
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on the natural moral law’s implications for medical decision making than 
a member of the profession who lacks similar access to the tradition. 
Certainly, for a Catholic who accepts the natural law doctrine and the 
associated roles for reason and revelation, medical professional groups 
can claim no special expertise in knowing the moral norms for the prac- 
tice of medicine. Professional groups standing outside the Catholic tradi- 
tion—including groups claiming to be grounded in the Hippocratic 
Oath—would be particularly poorly qualified to understand the proper 
basis for medical decision making in a Catholic context. It makes no 
sense for a serious Catholic patient to yield to the moral judgments of a 
physician. If that physician happens to be herself standing in the Catho- 
lic tradition, she is normally still theologically a layperson, one who would 
have to turn outside the medical profession to the authoritative interpret- 
ers of the tradition who would normally not be medical professionals.” 
It would be particularly irrational for a patient who claims to stand com- 
mitted to Catholic moral theology and natural moral law theory to yield 
to a non-Catholic physician on matters of medical ethics or to subject 
himself to professionally generated codes of ethics that are articulated by 
persons or groups not purporting to have knowledge of the relevant moral 
church tradition—persons who, in fact, claim other metaethical commit- 
ments that point them to professional sources of knowledge rather than 


theological ones. 


Philipp Melancthon 


While Roman Catholic moral theology is the most consistent exemplar 
of a naturalist metaethics that relies on reason, at least in part, for knowl- 
edge of moral norms, some Protestant traditions also accept some ver- 
sions of natural law thinking or otherwise give a place to the role of 
reason or other natural means of knowing the moral norms, including the 
norms that should govern medical decision making. To be sure, some 
branches of Protestantism are skeptical of the role of reason and other 


natural sources of knowledge available, in principle, to all people. By 


134 ®& Religious Medical Ethics 


contrast, in spite of Barth and many Lutheran interpreters, some Protes- 
tants are more open to natural law approaches to ethics in which knowl- 
edge of moral norms is to some extent available to all through the use of 
reason. Luther’s colleague at Wittenberg, Philipp Melancthon, recog- 
nized some capacity for humans to know the natural law by the use of 
reason. He saw the Ten Commandments as a summary of the natural 
law. His view, however, required that humans first accept by faith the 
first three commandments before the remainder could be the basis of an 
ethic knowable by reason.°* That would seem to imply that, for a medical 
ethic that might be based on such an ethic, only those within the faith 
community would have the capacity to know what is morally required of 
health professionals and patients. If a modern Melancthon wanted to 
receive health care from providers who would base their ethical judg- 
ments on this natural law, he would have to rely on providers who were 
members of the community of faith or who relied on those within that 
community to establish the ethical norms. Nevertheless, in contrast to 
Luther, Melancthon has been described as reflecting “a more rational 
side of Protestantism.”® He included into his ethical epistemology the 
notion that humans have had incorporated within them a “natural light,” 
giving rise to certain “innate ideas” that can form the basis of moral 
judgments. Though darkened by the fall, the content of the natural moral 
law is given once again in the Ten Commandments.” In the following 
chapter I explore the implications of these “innate ideas” believed to be 
embedded in the human consciousness for a “common morality” that 


might serve as the basis of a secular medical ethic. 


John Calvin 


The reformed tradition provides a somewhat clearer example of the 
acceptance of the potential for natural law as a basis for a professional 
morality for health providers and patients (as well as for all other profes- 
sions). Although some modern scholars have attempted to downplay Cal- 
vin’s natural law, even pressing him in the direction of Barth, others 


insist he maintains a more robust commitment to the doctrine that divine 
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law is available to humans for social and political purposes (including 
presumably medical ethical decision making).’! At least in the civil king- 
dom, which presumably would include the realm of mainstream secular 
medicine as practiced in government-sponsored and -controlled hospi- 
tals, there is room for natural knowledge of the moral law that is to 
govern medical decision making and interactions between health profes- 
sionals and patients across religious and secular communities. Thus, at 
least in some modern understandings of Calvinist theory, some Protes- 
tant as well as Catholic medical morality has a natural foundation that 
can be shared by the religiously committed and the secular world alike. 


John Wesley 


A final example of Protestant traditions open to some element of natural 
knowledge of the fundamentals of morality as it might govern profes- 
sional practices including the practice of medicine can be found in John 
Wesleys Methodism. Methodism is known for a developed theory of 
knowledge known as the “quadrilateral.’”? It holds that theological 
knowledge (including knowledge of the basic principles of moral theol- 
ogy) can be known in four ways: scripture, tradition, reason, and experi- 
ence.” Like most other Protestant denominations, Methodists have 
placed first emphasis on scriptural sources, but the quadrilateral incorpo- 
rates sources of knowing the moral law that are remarkably similar to 
Roman Catholic doctrine. The addition that is unique is the creation of a 
place for experience. Wesley was heavily influenced by British empiricist 
philosophy. 

Hence, Methodism, like most other mainstream Protestant denomina- 
tions, can form an uneasy alliance with secular moral theories, especially 
those that rely on reason and experience even if it superimposes a 
requirement that divine grace is necessary for the functioning of the 
human will in the articulation of a set of moral norms that structure the 
assessment of human interactions and, in turn, provide a foundation for 
the more specialized subset of morality that governs the interactions of 
laypeople and professionals. 
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What is unacceptable is a theory of professional ethics that detaches 
the norms of professional conduct from the more fundamental overarch- 
ing moral structure of all human conduct. Only after a more general 
moral theory is formulated so that the basic norms of conduct for evaluat- 
ing the entire range of human actions is established can the members of 
society begin the more narrow project of deriving from those basic norms 
of conduct a more focused codification of the norms for lay—professional 
interactions.”* Professional ethics cannot be conceptualized as a morality 
internal to a profession. Such an internal morality would not only cast 
out one-half—a critical half—of the lay—professional relation, it would 
also divorce the norms of professional conduct and the conduct of layper- 
sons interacting with professionals from the more fundamental moral 
practices that govern all human behavior. 

Thus, professional ethics is always an external morality. For the more 
fundamentalist and charismatic religious traditions, that external source 
is revelation. The norms of professional conduct are for revealed religion 
fundamentally incomprehensible to professional groups except as those 
norms are revealed, normally through the religious operatives and their 
special, privileged channels for acquiring knowledge of the divine law or 
will. For the religious traditions that incorporate natural means of know- 
ing the moral law—reason or experience, for instance—the external 
source is more accessible to secular processes even if that knowledge is 
necessarily fallible and in need of summarizing guidance through scrip- 
ture or other revelation. 

What is critical is that the religious theories of moral epistemology that 
incorporate natural means of knowing provide an opening to dialogue and 
cooperation with secular sources that is fundamentally closed to the 
more sectarian religious traditions for which knowledge is, in principle, 
nonnatural—indeed, supernatural. For an alternative to Hippocratic and 
other professionally generated or articulated ethics for the professional— 
lay relation, we must turn to the possibility of a coalition between main- 
stream theological ethics with its natural epistemology and secular 
philosophical ethics. 


CHAPTER 


6 


SECULAR ETHICS AND 
PROFESSIONAL ETHICS 


N THE PREVIOUS CHAPTER we saw that religious moral epistemolo- 

gies come in two forms: revealed and naturally knowable religious 

ethics. Those professionals and patients who accept one or another 
form of revealed religion should find themselves with a set of commit- 
ments that they believe should provide the bedrock of morality for their 
choices. Other traditions that have religious grounding claim that their 
knowledge of moral norms is available through natural processes of rea- 
son, experience, and common reflection on a moral tradition. Those reli- 
giously grounded metaethics should leave laypeople and professionals 
willing to enter into a common discourse with secular members of the 
moral community in a common quest for a set of moral norms to govern 
professional relations with laypeople. 

Many laypeople and members of health professions, of course, do not 
claim to be religious. Religiously articulated ethics, whether revealed or 
natural, has no appeal to them. Religion has no claim on their loyalty 
when it comes to the foundation of ethics for professional practice. 
These people, however, will likely see themselves as standing in some 
secular tradition, or at least they will act as if they are members, whether 


they are aware of it or not. They will accept liberal political philosophy, 
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libertarianism, communitarianism, or socialism in one of its varieties 
(democratic, totalitarian, or nationalistic). 

The problem for these professionals is analogous to that of those who 
claim to stand in one of the religious groups. Each of these philosophical 
schools claims to have a theory about how ethics is generated or at least 
a normative theory about the norms of right action. For example, main- 
stream American physicians, nurses, pharmacists, and social workers are 
likely to acknowledge that they hold certain truths to be self-evident and 
that, among these, they accept that all people are created equal and 
endowed with certain inalienable rights. That core set of beliefs is the 
American version of liberal political philosophy accepted by our so-called 
Founding Fathers. Most health professionals licensed to practice their 
professions by various American government agencies tend to accept this 
American version of liberal political philosophy. Others may come down 
more strongly on the sole primacy of a principle of utility. They are utili- 
tarian health professionals. Still others may commit to the primacy of the 
principle of autonomy. They are libertarian health professionals. Others 
with adequate training may admit to being Rawlsians, communitarians, 
or even Marxists. The problem for these secular physicians, like their 
religious brothers and sisters, is that these moral theories have metaethi- 
cal and normative commitments that have nothing to do with Hippo- 
cratic and other professionally generated ethics. Rather than claiming 
that the morality for the practice of medicine must be “internal” to the 
practice derived by some pure reflection on the bare meaning of medi- 
cine or health, the plausible foundation for a morality for professional 
practice is necessarily “external” to the practice. It comes from the basic 
moral understanding articulated by various religious and secular 
worldviews. 

When more basic questions about morality are addressed and 
answered about the ends of life and the duties humans have in social 
interactions with fellow humans, only then can we turn to the more 
narrow questions about how those who adopt a particular worldview 
understand how particular social roles like physician or patient should 


be governed. 
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Let’s explore this conflict at the metaethical level, where the parallels 
between natural theology and the conflicts with Hippocratic and other 
professional moral theories will be apparent. (The conflicts at the norma- 
tive level are equally dramatic.) Two major traditions in secular ethics 
have offered answers to the question of how we may know what is mor- 
ally required: approaches based on reason and approaches based on expe- 
rience or moral sense. Recently, efforts have been made to undercut the 
possible tension between these two approaches in what has sometimes 


been referred to as a “Common Morality” theory. 


The Role of Reason 


Many secular moral philosophers have relied on reason to establish the 
moral norms for a system of ethics. The eighteenth-century Enlighten- 
ment was a major contributor to the use of reason. One of the giant 
forces in the use of reason during this period was the German philoso- 
pher Immanuel Kant. 


Immanuel Kant 


Kant’s method for establishing the norms of ethics relied on one of the 
strategies used by Catholics and certain Protestants—reason. As most 
college students know, Kant believed he could establish a set of moral 
maxims through the use of reason. Seeking maxims that one could act 
upon while simultaneously willing that they be universal laws governing 
human action, Kant believed he could identify certain behaviors that 
reason would require should be judged unethical. 

One of the most serious moral problems of Hippocratic ethics is that 
it lacks any condemnation of lying to patients. In fact, historically it has 
often been claimed that physicians had a moral duty to lie to patients 
when speaking truthfully to them would do them harm. Hence, lying 
to patients was the professional norm when cancer was diagnosed and 
disclosure was judged by the physician to produce significant distress to 
the patient. ! 
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Kant’s maxim would judge such lying unethical regardless of the sup- 
posed distress to the patient.? Other critics of Hippocratic paternalism, 
such as Joseph Fletcher, the sometime Episcopal Christian medical eth- 
icist, would attack this Hippocratic paternalism on the grounds that it 
would produce bad consequences in the end.* One way or another, 
almost all nonprofessional commentators on the question of paternalistic 
lying to patients disagree with the Hippocratic answer. Such paternalistic 
lying by physicians has even been rejected by some later professional 
ethical codes, including the current American Medical Association code, 
which, since 1980, has committed the physician to dealing honestly with 
patients and colleagues without any patient-benefiting exception.* 

What is critical for our purposes is not the overwhelming rejection of 
Hippocratic paternalism on the subject of truth-telling to patients. 
Rather, the critical difference is Kant’s belief that the choice of a maxim 
is knowable by all through reason. While the Hippocratic and other pro- 
fessionally generated ethics start with the premise that the duty for physi- 
cians is determined or articulated by the professional group, those who 
claim ethics is a matter of reason claim that the maxims governing 
human conduct, including physician conduct, are knowable by all people 
capable of reason. 

It is not that reason must dictate the same general maxim for all peo- 
ple in all roles. It may be that a nuanced ethic of truth-telling might 
identify certain circumstances and certain roles for which lying could 
be reasonable. To take an easy case, professional magicians are granted 
permission to lie to their audience when making deceptive claims about 
their tricks. To take a somewhat more complicated and serious example, 
perhaps it is reasonable that professionals working in clandestine intelli- 
gence for their governments are seen as having permission to lie or 
deceive. Similarly, parents may be given leeway to lie or deceive their 
small children in certain cases (although this example is particularly 
controversial). 

What is important is not whether reason would permit violating the 
truth-telling maxim in any of these cases. What is important is that those 


who claim that moral maxims are knowable by reason commit to the 
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proposition that the ethics of lying, including lying to patients, is accessi- 
ble to all reasonable people, not merely to members of a particular pro- 
fessional group who have sole custody over the ethical norms for the 
members of their group. Unless defenders of professionally generated 
ethics can sustain the claim that only members of the profession have 
the ability to reason about the norms governing their behaviors, they 
cannot sustain the claim that the profession has sole custody of the eth- 


ics governing patient—physician relations. 


John Rawls 


In the twentieth century, at least in the United States, the philosopher 
most closely associated with the use of reason as a source of moral norms 
is John Rawls. His hypothetical social contract method is based on the 
premise that, using reason, one can imagine people coming together to 
form a social contract in which they ask what basic moral principles 
would be rational to accept if the contractors did not know their own 
unique and idiosyncratic positions. These principles would provide the 
basis for social institutions.’ 

Rawls is clear that his reason-based method is not meant to provide a 
decision tool for specific evaluations of individual actions—bedside 
choices for physicians, for example. However, the method is supposed to 
provide the principles governing basic social practices. Rawls is not as 
clear as he could be about what these basic social practices are. He 
eschews applying his principles to health care, for example. Neverthe- 
less, many of his students have pressed the implications for social prac- 
tices such as health care.° All of this work, purportedly teasing out the 
implications of reason for health care, offers norms that place heavy 
emphasis on the just distribution of health care and the duty of physi- 
cians to practice medicine within a context that somehow structures 
medicine to give people access to opportunities for their fair share of 
health care. 

All these theorists produce moral frameworks for health care (includ- 


ing norms for physician behavior) that depart radically from the received 
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traditional norms generated by the profession. As we have seen, the Hip- 
pocratic Oath is utterly silent on questions of access to health care. The 
Hippocratic core principle that the physician is to benefit the patient and 
protect the patient from harm implies the duty of the clinician to focus 
exclusively on the welfare of the patient and correlatively to exclude con- 
siderations that deal with the welfare of others in society. 

Since the days of Thomas Percival, physicians have realized the seri- 
ous deficiency of Hippocratic ethics in this regard. Percival, dealing with 
the dilemma of an epidemic at the Manchester Infirmary, saw fit to 
address matters of social ethics as well as obligations to individual 
patients. Following the best thinking of philosophers of the Scottish 
Enlightenment, he tended to offer social ethical perspectives that dealt 
exclusively with consequences. Even if he qualified his consequential- 
ism, he did not offer a specific, detailed theory of the just distribution of 
health care the way followers of Rawls have attempted. 

Once again, the point is not that social philosophers who rely on rea- 
son have offered the correct norms for physician conduct that can claim 
superiority over Hippocratic and other professionally generated norms. It 
seems clear that these more recent products of rationalist philosophers 
of medicine are superior to the alternative of ignoring social ethics for 
medicine. The critical issue is that, as with Kant, the use of reason as 
the method of knowing what is morally required is the authority for 
establishing norms. Reason provides the norms for professional and lay 
behavior, and that reasoning is not limited exclusively to members of 
the medical profession. Any reasonable person has standing to enter the 
conversation about the correct norms for social allocation of resources. 

Limiting the conversation to members of the profession seems clearly 
to produce biased answers that come from limited perspective and exclu- 
sion of inputs from the overwhelming majority of reasonable people who 
are not members of the profession. I know of no reasonable person out- 
side the medical profession (and precious few within it) who would be 
content in claiming that the ethics for medicine should remain silent on 


the just allocation of scarce medical resources. Any reasonable ethic for 
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medicine must say something about how scarce resources should be allo- 
cated and about what the duty of the health professional is in the context 
of a just health care policy. Basing medical ethics on reason requires 
permitting all reasonable members of the moral community—lay and 


professional—to have a voice in forming that policy. 


Experience and Sense Theories 


The other major theory of the source of ethics, and therefore ethics for 
medical professionals, focuses on the senses. Empiricist metaethical pre- 
sumptions run deep in accounts of the grounding of morality. Just as 
some religious ethics, such as Wesley’s, include experience as a way of 
knowing moral norms, so secular theorists, sometimes touched by their 


underlying religious beliefs, hold to some model of sensory inputs. 


The Scottish Enlightenment 


The Scottish Enlightenment is an early highpoint. Francis Hutcheson 
was an early proponent of “moral sense theory.”” A generation later Adam 
Smith expressed it in terms of “moral sentiments.”® Infatuated by the 
discovery of the capacity of the human body to perceive through the 
physical senses, proponents posited, sometimes literally, sense receptors 
that permit the human to perceive the feelings of others, producing 
sympathy. 

This led the Enlightenment figures to develop normative moral theo- 
ries that emphasized the moral weight of benefits and harms experienced 
by other humans as like one’s own. This became the foundation for mod- 
ern social consequentialism. 

The analogy with the Hippocratic ethic is dramatic. Hippocratism, at 
least in its modern form, views medical ethics as a moral relation 
between two people—health provider and patient. It is as if in all the 
world there are only two people interacting. The duty of the physician is 
to grasp the suffering of the patient and make choices that would benefit 
him. To be sure, the Hippocratic theory was dramatically one-sided; the 
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physician was the one doing the perceiving of the other. The patient was 
passive. There is nothing in Hippocratic ethics about the patient as active 
perceiver of the physician. The patients moral job was to follow doctor's 
orders. 

The literature on compliance is directly derived from the Hippocratic 
notion of patient benefit. It rests on a confidence that somehow the 
physician is the best person to determine what is in the patient's interest 
(as the Oath says, “according to the physician’s ability and judgment”). 
No matter that reasonable patients will gain a large part of their well- 
being by benefits in other areas of their lives. No matter that reasonable 
patients will evaluate the effects of medical interventions uniquely, and 
often differently than their physicians do. The Hippocratic physician is 
expected to focus on the patient before her and choose the regimen 
believed by the physician to be beneficial. It is critical at this point that 
Hippocratic clinicians see the impact of medical choices on others as 
out of bounds. This makes public health a difficult, counterintuitive con- 
cern for physicians. It makes human subjects research very implausible, 
requiring a complicated and controversial theory of “equipoise” to make 
the clinician’s participation in human subjects’ research morally palat- 
able.’ It makes physicians militantly loyal to their patients who contem- 
plate gaming the resource allocation decisions of health insurance 
companies. (More than two-thirds of physicians reported that they would 
lie about a patient’s diagnosis in order to gain insurance company pay- 
ment for some treatment that they thought their patient could use.!°) 
Transplant surgeons, knowing that their patients desperately need liver 
transplants, have been tempted to manipulate patient medical informa- 
tion in order to get them listed higher. 

The ethical theorists of the Enlightenment recognized, often through 
their embracing of empathy for others, the moral imperative to factor the 
interests of third parties into medical decisions. Ideally that would hap- 
pen without the aggregate social interests of others swamping the inter- 
ests of the patient, a problem that utilitarian ethics grounded in the 


Enlightenment has difficulty handling, but somehow these third-party 
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interests have to get on the agenda, something that the Hippocratic eth- 
ics of the medical profession has been reluctant to embrace. 

When medical ethics was born in Edinburgh in about 1770, its most 
enlightened practitioner, physician/philosopher John Gregory, did not 
buy into the metaethical and normative theories of the medical profes- 
sion.'' He was remarkably disinterested in Hippocratic ethics. Hippo- 
cratic aphorisms were the focus of tests of medical students who were 
still required to demonstrate their ability to translate short bits of classi- 
cal Greek, but one searches long and hard to find any reference in Greg- 
ory to the Hippocratic ethical tradition. He was an integral part of the 
Scottish Enlightenment’s development of ethical theory. He reflects that 


social consequentialism in his medical ethics. 


Ralph Barton Perry 


The theory of moral knowledge pioneered by the figures of the Enlighten- 
ment is further developed in the twentieth century. Ethical naturalism is 
a twentieth-century view of the grounding of morality in analyzable natu- 
ral properties. Gifford lecturer Ralph Barton Perry provides a good exam- 
ple of a more empirical form of naturalism. Perry was influenced by and 
was the biographer of earlier Gifford lecturer William James.'? Both were 
professors at Harvard (James from 1873 to 1907 and Perry from 1902 to 
1946—immediately after which he became the Gifford lecturer at Glas- 
gow). Perry was also responsible for the posthumous collection of James's 
essays.!3 

Perry's Gifford lectures, published as Realms of Value: A Critique of 
Human Civilization, set out his moral theory including his understanding 
of morality as capable of being analyzed as a harmony of interests. Says 
Perry, “Morality is man’s endeavor to harmonize conflicting interests.”" 
He puts forward an understanding of morality that is naturalist; it defines 
morality as analyzable in empirically verifiable properties." 

My interest is not in Perry’s specific formulation pertaining to the 
harmonious happiness of the group as the end of morality. That seems 


implausible. What is important is positioning Perry in the long line of 
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proponents of empiricist naturalistic ethics. He understands knowledge 
of morality as empirical, as knowable through observation. Morality is 
“empirical in the full sense” if it is “a system of concepts verified by the 
data of human life.”'¢ 


Roderick Firth 


In 1952 Harvard philosopher Roderick Firth offered an empirical model 
for understanding the grounding of moral claims that continued the 
Enlightenment empiricist tradition and the empiricist commitments of 
Perry." Firth understands moral knowledge in terms of perception and 
sets out to articulate the conditions under which perception of moral 
requiredness can be maximally accurate. He claims that a proposition is 
morally right to the extent that it would be perceived as correct by an 
ideal observer. 

The ideal observer would have six key characteristics. He would have 
all the relevant, nonethical facts (be “omniscient”); be capable of visualiz- 
ing the facts and all the consequences of possible acts (be “omniper- 
cipient’); be disinterested, dispassionate, and consistent; and be normal 
in all other respects. To the extent that one possesses these characteris- 
tics, says Firth, one is capable of observing the moral reality and having 
knowledge of the moral norms. Of course, no ideal observer exists in 
reality. The beauty of the theory, however, is that it gives us a ready- 
made checklist for the characteristics we should strive for in order to 
perceive ethical requiredness correctly. 

The shocking implication is that the individual physician or even com- 
mittees of professional organizations fail miserably to approach the ideals 
reflected in these criteria. The individual physician is lacking major cate- 
gories of information needed by the ideal observer. First, they generally 
have little or no information about the major nonmedical interests of 
patients. Any patient deciding what treatment would be most beneficial 
would give prominent place in the calculation of her interests to the 
psychological, economic, social, familial, legal, aesthetic, and religious 
agenda. Normally, the physician at the bedside is dreadfully lacking in 
knowledge about these nonmedical interests of the patient. 
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Even within the medical sphere, different medical goals will require 
different medical treatment choices. Medical goals are pluralistic. They 
can involve prevention of death, cure of disease, relief of suffering, and 
preservation and promotion of health. In many cases the choice of the 
correct medical treatment will depend on the relative priority given these 
diverse and often conflicting goals. There is no reason to assume that the 
physician’s balancing of these competing claims is the definitively correct 
one. Different patients with different priorities within the medical sphere 
will correctly perceive different treatments as serving their best interest. 
When the patient’s nonmedical values are factored in, it is pure hubris 
for a physician to suggest he could possibly know what is best for the 
patient. Even asking the patient to explain her values will at best give the 
physician at the bedside only a rudimentary, distorted look at what the 
patient believes will make her life go best. The physician is far from 
the ideal observer that Firth would seek to determine what is morally 
required. 

Shifting to a collectivity of physicians such as we find in the typical 
committee that takes on the task of writing a code of ethics for a profes- 
sion does not really solve the problem. It might eliminate the personal, 
idiosyncratic biases of the individual provider but does nothing whatso- 
ever to correct the systematic biases that a committee of physicians 
would bring to the table. For example, one issue any committee of code 
writers would have to address is how to balance medical and nonmedical 
welfare. It would be absurd to claim that a committee made up entirely 
of physicians (which is the normal makeup of the professional associa- 
tion code writers) could possibly be unbiased in deciding how to balance 
medical and nonmedical interests. 

Similar problems arise at the level of constructing a system of norma- 
tive ethical principles. Physicians have historically gravitated toward the 
normative theories of consequentialism. In spite of the weighty presence 
of deontological theories, at least since the days of Kant and democratic 
liberal political theories of human rights, only in the past few years have 


deontological concerns and rights theories put in any appearance in any 
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professional medical ethical code. It is not until 1980 that the first occur- 
rence of the word “rights” appears in any professionally generated medi- 
cal ethical code. Any committee made up entirely of physicians has to 
provide a very biased sample in the choice of a normative ethical theory. 

Omnipercipience is not a characteristic of professional code writers 
either. Their visualization of outcomes of actions is distorted by the dom- 
inance of the biomedical sphere in their worldview. It is sometimes 
argued that physician code writers have the advantage of long experience 
as physicians. They have witnessed the plight of patients suffering many 
maladies. It is even suggested that patients and other medical laypeople 
lack this experience. The problem, however, is that long experience as a 
medical professional may actually distort one’s vision. The worldview of 
health professionals is overmedicalized. Many people they encounter 
are sick and suffering. In some cases, patients are perceived as out of 
control and mentally impaired by their illness (even if most patients 
today are either perfectly healthy—seeing a doctor for an annual check- 
up, an employment interview, or immunizations—but not at all sick or 
impaired).'® 

Physicians are trained to be disinterested and dispassionate, but they 
are also encouraged to be concerned and compassionate. They are 
trained for detached concern, to use Renée C. Fox’s term.!? While state- 
licensed physicians may at first appear “normal” in all other relevant 
respects, they are upon reflection actually an atypical lot. They are suc- 
cessful academically, consistent overachievers, more oriented to the sci- 
ences, and—at least until recently—overwhelmingly Caucasian, upper- 
middle class, older than mid-age males. A collection of these atypical 
characters gathered together to write a code of ethics is not collectively 
much like Firth’s ideal observer. It is an atypical, distorted sample of a 
specialized section of the public. They may once have thought like 
patients, but that naivete has long since been forced out of them. 

The empirical theories of moral sense and the ideal observer are sim- 
ply incompatible with giving the individual physician or the professional 
association committee of physicians the role of exclusive authorities in 


knowing what is moral in the doctor—patient relation. A case might be 
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made that the physician is the expert on the medical facts related to a 
patient’s condition. Even that claim poses some problems for those who 
in the postmodern world reject the claim that facts, such as medical 
facts, can be known in a value-free way.” If physicians bring special sets 
of values to their description of the medical facts, and if fact descriptions 
are always inevitably dependent on the speaker’s system of beliefs and 
values, then there is reason to be concerned if a physician or group of 
physicians claims unbiased expertise in describing the medical facts. 
Even if we assume that the physician is the presumed expert in 
describing the medical facts, the presumption that the individual physi- 
cian or a group of physicians has expertise in developing a moral code for 
their profession is baseless. To the contrary, we have every reason to 
believe that physicians (or any other specialized group) would be 
expected to make distorted choices when they put forward a moral code. 
In the case of classical professional medical ethics, their theory is unac- 
ceptably overcommitted to consequences at the expense of nonconse- 
quentialistic moral principles such as autonomy and justice. Their theory 
is unacceptably overcommitted to the consequences for the patient to 
the exclusion of those for all others in society. Their theory is unaccept- 
ably overcommitted to the place of the physician in deciding what counts 
as a good consequence for the patient. There is nothing in ideal observer 
theory that would support using a committee made up entirely of mem- 
bers of a single profession to pick the proper principles for the patient— 


physician relation. 


Common Morality 


I am by no means suggesting that the secular philosophical theories offer 
a common view about moral epistemology. Theories that emphasize rea- 
son have important differences from those that emphasize experience 
and moral sense. What is obvious, however, is that neither reason-based 
nor empirically based theories could possibly support professionally gen- 


erated or articulated ethics for a profession. Professional ethics must 
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come later in the process of the development of a moral code. The pro- 
cess has to involve several stages. 

First, using reason and experience, perhaps aided by religious notions 
of revelation, we must have agreement on a general ethical system with 
a short set of norms (principles or rules or rights) that should provide the 
basis for moral evaluation of all human actions. Then, after all members 
of the moral community have available to them a moral system, a norma- 
tive ethic that provides a basis for the general practices underlying all 
human conduct, they can set out to develop more specialized ethics for 
the members of varying professional groups and their clients. The mem- 
bers of the society, laypeople and professionals, will have to specify the 
implications of the more basic ethical system for professional conduct. 
Presumably, an ethical specification or code of conduct should be devel- 
oped for each profession. The development of these specialized ethics 
for lay and professional conduct when these parties interact will not be 
merely a “professional” ethic. It will be an ethic for both laypeople and 
professionals, and both groups should have a voice in agreeing on the 
norms for these parties when they interact. The moral conduct of profes- 
sionals must be evaluated by standards that are equally accessible to 
laypeople. Those laypeople have a legitimate role in articulating what 
those norms are. 

It seems reasonable that a society would provide a general set of ethi- 
cal norms for professional and lay conduct for each profession that would 
apply to all participants in any professional service. In addition, however, 
more specialized “sectarian” groups may choose to impose further moral 
obligations. In more sectarian health care systems—those of the Chris- 
tian Scientists, Jehovah’s Witnesses, Seventh Day Adventists, and City 
of Faith Medical Center—the medical laypeople (including the medical 
laypeople who are the theologians of these traditions) will work with 
members of the profession who stand within these groups to articulate 
the goals of medicine as well as the ways their professional practitioners 
can advance those goals. 

In more secular medicine, the norms will be articulated by the medi- 


cal laypeople working with members of the profession. They will all draw 
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on their religious and secular views about natural sources of moral knowl- 
edge to develop a general moral system for all human conduct, and will 
then extract from that general set of norms some more specialized norms 
for various professionals and laypeople who must interact in specific 
subspheres. 

What makes no sense, what is irrational, is a system in which mem- 
bers of a single profession all come together to select and impose a set 
of moral norms on the laypeople obtaining services from that profession, 
regardless of the moral commitments of various professionals to religious 
and secular ethical systems. Individual members of any profession will 
be simultaneously members of the various religious and secular systems 
of belief from which they might derive their judgments about the proper 
set of moral principles. There is no reason to believe that the members 
of the profession who bring with them diverse religious and philosophical 
beliefs should agree on the norms for the profession except insofar as 
their underlying groups can also agree. 

We can imagine a meeting of the profession—for example, a meeting 
in Geneva of the representatives of the World Medical Association—in 
which Catholic, feminist, Marxist, Buddhist, Orthodox Jewish, and secu- 
lar liberal physicians come together to try to agree on a single, all-purpose 
set of norms for the practice of medicine. The result should be an ethical 
Babel, a chaos of conflicting moral points of view producing only the 
most banal platitudes. There is no reason why these participants should 
agree on the moral duties of physicians or patients unless they start with 
a preexisting set of agreed-upon norms for the more general conduct of 
human existence. Moreover, there is not necessarily any need for there 
to be any common agreement. 

If the members of the profession fail to replicate the characteristics of 
ideal observers, they should not be expected to gravitate toward a single 
correct set of moral norms. The key for a general ethic for a health pro- 
fession (or any profession) is whether an underlying ground for a moral 
code can be perceived or discovered by reason, common human experi- 
ence, or some other general moral epistemology. The most recent devel- 


opments in medical ethics that suggest such a ground come from the 
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theory of the “common morality.” Two teams of scholars have been giving 
serious attention to this notion for the past decade, one group associated 
with Dartmouth College and another team associated with Georgetown 
University’s Kennedy Institute of Ethics. 


The Dartmouth Group: Gert, Culver, and Clouser 


A team of scholars, all of whom have had some association with Dart- 
mouth College, has put forward in several places a notion of a common 
morality.?! Their core claim is that there is widespread—indeed, univer- 
sal—agreement on most moral matters. As they claim, “Everyone agrees 
that such actions as killing, causing pain or disability, and depriving of 
freedom or pleasure are immoral unless one has an adequate justification 
for doing them.”” They add that everyone also agrees that “deceiving, 
breaking a promise, cheating, breaking the law, and neglecting one’s 
duties also need justification in order not to be immoral.”?? They note 
that people do disagree about the scope of morality—whether the killing 
prohibition, for instance, applies to fetuses and nonhuman animals or 
merely to postnatal humans. They also acknowledge that justifications 
can be put forward to override these moral prohibitions and, further, that 
people disagree about what counts as an adequate moral justification. 
Nevertheless, they claim that disagreements about what counts as a jus- 
tification for an exception do not cloud the agreement that some justifi- 
cation is needed for these actions. 

Similarly, they claim that all agree that “what counts as an adequate 
justification for one person must be an adequate justification for anyone 
else in the same situation.”*+ Thus, they claim that everyone accepts the 
notion that ethical propositions must be impartial. They also claim that, 
contrary to some professionally generated ethics, an ethical system must 
be public. All persons to whom it applies must understand it. Moreover 
(and here they introduce a rationality criterion), it must not be irrational 
for any persons to accept being guided and judged by such a system. 
Thus, they conclude, morality must be a public system that applies to all 
moral agents. “All people are subject to morality simply by virtue of being 


rational persons who are responsible for their actions.”?> 
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The Kennedy Institute Group 


A somewhat similar idea using the same term has emerged among schol- 
ars associated with the Kennedy Institute of Ethics at Georgetown Uni- 
versity.” Tom Beauchamp and James Childress introduce the concept in 
the 1994 fourth edition of The Principles of Biomedical Ethics and expand 
the coverage greatly in the fifth edition (2001). They hold that “all morally 
serious persons” share a set of norms. They call this set of norms the 
“common morality.’?” They note that this shared set of norms can be 
expressed variously in the language of human rights, moral obligations, 
or moral virtues. This universal common morality stands in contrast with 
community-specific morality, the morality of specific cultural, religious, 
and institutional sources, including, perhaps, the morality of particular 
professional organizations. 

Beauchamp and Childress distinguish between normative and empiri- 
cal claims related to the common morality. Normatively, the claim is that 
the common morality establishes obligatory standards for everyone. If a 
norm, no matter how specific or concrete, is part of the common moral- 
ity, it is universal in the sense that it applies to everyone. The issue here 
is not whether the norm is situational, that is, fine-tuned so that different 
rules apply in different situations. Rather, the claim is that a judgment, 
no matter how situational, should be seen by all as morally binding. Thus, 
a rule about getting informed consent may vary depending on the circum- 
stances of persons, places, times, and culture. It may take into account 
the mental capability of the patient, the time constraints of an emer- 
gency, or whether patient and provider share a common language, but a 
claim that a consent with certain characteristics is or is not morally 
required in a specific circumstance is a claim that should be evaluated 
the same by all people; that is, they should evaluate it the same if they 
had perfect capacities to reason about the issues or were ideal moral 
observers of the situation. Two people observing the same consent pro- 
cess who disagree about whether it was morally acceptable have a real 
disagreement. Both would agree that at least one of them must be wrong. 


By contrast, two people who disagree about whether a food tastes good 
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may both be expressing legitimate opinions that can be held simultane- 
ously without contradiction. They would each merely be expressing their 
opinion about food taste, whereas disagreements about the morality of a 
medical action such as getting consent suggest a conflict that begs for 
resolution. 

Sometimes the common morality thesis is also taken to be an empiri- 
cal claim—that all persons (or all serious persons) actually do agree on 
some basic set of moral norms. This empirical claim is controversial and 
hard to establish. It is the basis of many of the criticisms of common 
morality theory.”® Surely, it is obviously false to claim that all humans in 
fact share a belief in a common set of moral norms. Some humans lack 
the capacity to hold any moral norms. Others, while having such a capac- 
ity, have never cultivated a set of norms and can be said to live amoral 
lives. They might be said to be moral infants lacking any set of norms. 
Still others are selectively moral but lack anything like a full-blown set 
of norms that could be associated with a common morality. Just as some 
observers of the physical world are so untrained that they make simple 
mistakes that are clearly incorrect, likewise some observers of the moral 
world are similarly naive or biased. The claim is not that all persons share 
a set of moral norms but that they would share such a set if they were 
only minimally skilled at reason or observation. 

This claim runs the risk of being circular, of suggesting that anyone 
who does not affirm some common set of norms is unreasonable or is 
not serious about morality. That surely is not an adequate foundation 
for the claim that a common morality exists. Rather, the claim is based 
simultaneously on empirical facts of morality and speculation about what 
people would believe is adequately rational and serious. 

The claim is analogous to the one scientists would make about the 
earth being flat or about a law of gravity. Obviously, not everyone believes 
the earth is a sphere or that, within certain limits, bodies attract one 
another in an orderly way related to the masses and the distance between 
them. The claim of a scientist is, rather, that the earth is roughly spheri- 
cal and would not be understood to be flat by anyone who is adequately 


serious in thinking about the question based on standard observations 
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that are beyond dispute. The claim is that someone who held that the 
earth is flat would be making a mistake and that the critic of the claim 
believes that the claimant could be convinced to adjust the claim if only 
he or she were serious in assessing the data. 

Likewise, defenders of the common morality thesis claim that a set of 
moral norms exists that would be affirmed by anyone who was serious in 
assessing the data. One critical issue, however, is that the thesis is a 
claim about some “pretheoretical” insights that, as such, are unsystem- 
atized and not yet reduced to a theoretical system. This means that, 
although there is a common awareness of the norms, there is not neces- 
sarily agreement on how those norms can be described and organized 
into an ethical theory. Common morality theorists agree that moral the- 
ory is something that comes later. It is constructed by human theorists 
or cultural groups that must impose a language and a set of concepts to 
organize the pretheoretical insights. 

Defenders of the common morality thesis generally acknowledge that 
theory construction is necessarily dependent on language, culture, and 
beliefs. An infinite number of theoretical constructs could be devised to 
account for our pretheoretical insights, and these theoretical constructs 
may not all sound exactly the same. Moreover, our pretheoretical 
insights, the raw data of a moral sense theory or the initial premises of a 
rationalist’s theory, may conflict with one another, and no one claims 
that common morality includes agreement upon how the conflicts ought 
to be resolved. 

Everyone seems to agree that the killing of humans (and perhaps cer- 
tain other species) is morally problematic. How different theories 
describe the killing will be endlessly variable. Some will claim that all 
human life is precious in its every moment, so any shortening of life is 
morally problematic. Others may distinguish between killing and letting 
die, between murder and other forms of killing, between direct killing 
and indirect killing, and so forth. 

Everyone also agrees that pain is a harm, and that it should be avoided. 
Some may describe pain as a burden, others as an evil. Some may distin- 


guish between pain and suffering, or between pain and hurt. Some may 
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construct theories in which only harm is to be avoided while others may 
claim that not only is harm to be avoided but good is also to be produced. 
There are endless accounts of how the avoiding of harm and the produc- 
tion of good relate to one another, and different theories will provide 
different constructions of that relation. 

Because avoiding harms may shorten life in some situations, any moral 
theory will have to provide an account of what should happen when two 
pretheoretical moral insights appear to conflict. Is an exception created 
to the prohibition on killing when the killing is necessary to avoid the 
harm of pain, or does the prohibition survive the reasonable desire to 
avoid the harm of pain? The common morality thesis does not suggest 
that there will be agreement on the reasons why exceptions to some 
moral rules are justified. It does not claim that there is cross-theory con- 
sistency in moral terminology. What is claimed is that people who are 
reasonable or serious about morality would have available to them some 
common set of moral insights from which they could begin their theory 
construction and code writing. Also implied is the conviction that any 
general moral theory must somehow be in accord with these pretheoreti- 


cal moral insights. 


National Commission for the Protection of 
Human Subjects 


One of the important examples in which common morality seems to have 
provided a foundation for producing a shared set of moral principles 
among a wide range of religious and secular theories arose in the 
National Commission for the Protection of Human Subjects of Biomedi- 
cal and Behavioral Research, the eleven-member federal commission in 
the United States in the 1970s and 1980s that was mandated by federal 
law to produce an ethical framework for evaluating research involving 
human subjects. The commission had the task of assessing such 
research in the light of exposés of ethically controversial research includ- 
ing the Tuskegee syphilis study, in which men diagnosed with syphilis 


were intentionally left untreated for a period of decades in order to study 
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the effect of lack of treatment.” Although it was argued that there were 
no treatments recognized to be beneficial when the trial began in 1922, 
the trial continued until 1972, when treatments were clearly available 
that could have been used. 

The controversy surrounding this trial and many others like it led to 
hearings before Sen. Ted Kennedy’s Senate Health Subcommittee.*' I 
was at the Hastings Center in New York at that time and was delegated 
to work with the subcommittee staff to plan hearings.*? I ended up testi- 
fying at the hearings as well.’ Those hearings gave rise to the legislation 
that mandated the commission and the first-ever federal requirement to 
produce a specific ethical framework for a government policy. 

The result was the Belmont Report, which set out three principles— 
respect for persons, beneficence, and justice—as the foundation of pol- 
icy to protect human subjects. Although these three principles may look 
different from other lists of principles, including the four principles of 
Beauchamp and Childress, I argue in the following that all of the norma- 
tive ethical theories of the major contemporary bioethics theorists, 
including Beauchamp and Childress; Gert, Culver, and Clouser; the Bel- 
mont Report, and the Rice theorists; Baruch Brody and even Tristram 
Engelhardt; and the British contributors W. D. Ross and Ranaan Gillon 
as well as my own general medical ethical theory should be understood as 
theories reflecting the same underlying pretheoretical common morality. 

The seemingly overwhelming task was to produce a single consensus 
document on ethical principles that would be usable in the nation that 
was famously proud of its pluralism. It had to satisfy physicians, 
researchers, and other health professionals as well as laypeople. It had to 
satisfy people of the full range of religious denominations as well as secu- 
lar people. 

The commission was rigorously pluralistic. By law, the majority had to 
be laypeople rather than health professionals. It included three physi- 
cians, including its chair, Kenneth Ryan. It included a former Jesuit 
priest with a PhD focusing in medical ethics. It included a Protestant 
laywoman trained in theological ethics focusing on medicine. It included 
a number of leaders with no conspicuous religious affiliation. Its staff 
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and consultants included a wide range of academic disciplines, religious 
orientations, and philosophical commitments. 

Had the commission been asked to agree on the foundational source 
of ethical norms, chaos would have resulted. Religious claims grounding 
ethics in the will, judgment, or natural law of the deity would have con- 
flicted with Kantian and Humean accounts. The commission attempted 
no statement on the foundation or source of ethical norms but instead 
agreed upon the three principles that could be accepted by all members 
regardless of religious or philosophical commitments. It was not irrele- 
vant that Tom Beauchamp was among the commission staff developing 
the report. Common moral insights led to convergence around the three 
principles, even if some commissioners and staff would have used differ- 
ing language or differing accounts of the moral content of and even the 
number of the principles. As a broad framework providing a basis for 
public moral discussion of human clinical trials, the Belmont Report’s 
three principles have served us well for more than twenty-five years.*4 
There is beginning to be hope for a morality of medicine stemming from 
religious ethics that have a natural epistemology grounded in reason and 
experience converging with secular ethics that affirm similar epistemo- 
logical theories. In the final chapter of this volume I set out the claim 
that, in fact, religious and secular medical ethics, within the limits of 
human fallibility, are converging around a normative moral theory that 
reasonable laypeople and professionals can support as an alternative to 
professionally generated or professionally articulated ethics such as the 


Hippocratic Oath. 


CHAPTER 


7, 


FALLIBILISM AND THE 
CONVERGENCE 
HYPOTHESIS 


SEE NO HOPE for the Hippocratic ethic or similar professional eth- 

ics. The Hippocratic ethic is dead. Some alternative foundation for 

a medical ethic is needed. One option for those laypeople and pro- 
fessionals who accept religiously mediated sources of revelation—via 
scripture or direct mystical communication from the deity to some indi- 
vidual human—is for laypeople who believe they have a source of divine 
revelation of the moral law to get together with health professionals who 
share the same revelatory beliefs. That option, unfortunately, only works 
for those with sectarian beliefs who are willing to develop alternative, 
religiously based health care systems. The only problems that will arise 
will be the cases in which the revealed moral obligations conflict with 
the norms of the broader society. 

A second option is available for the large portion of the lay and profes- 
sional populations that do not have a divine moral system revealed to 
them and should not be content to accept the Hippocratic or other pro- 
fessionally produced system. In the spirit of the Gifford mandate, there 
may be natural sources available for grounding moral norms. The focus 


here is not on natural theology to demonstrate the existence and nature 
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of God by natural scientific means. Rather, our focus is on the use of 
natural means to know what religious people might claim is the divine 
moral law and what secular people might claim are moral norms know- 


able by reason or experience. 


The Convergence Hypothesis 


The common morality claim provides a context for proposing what can 
be called a “convergence hypothesis”: that religious ethics knowable by 
natural means of reason and experience can produce normative moral 
theories that converge with secular ethical systems with natural episte- 
mologies knowable by similar means. Even if religious ethics superim- 
poses a metaethic involving a deity’s will or creation or law and a secular 
ethic eschews any such theological trappings, it may be that the moral 
norms turn out to be, if not identical, at least similar enough that, in the 
spirit of the US National Commission, the two main categories of ethics 
can share the same or similar pretheoretical moral insights. Not only 
that, it may turn out that the theories that are constructed to systematize 
these pretheoretical insights overlap sufficiently and share enough in 
common that they provide common ground for a single normative frame- 
work. This framework would be publicly accessible, not the sole custody 
of a professional group that claims to be able to impose it on its own 
members, regardless of their competing loyalties to religious or philo- 
sophical traditions, as well as on the laypeople who are inevitably the 
clients of professionals and are necessarily the recipients of actions that 


result from the professional’s moral choices. 


Fallibilism 


Before launching a final account of what this convergence might look 
like and why the major contemporary theories of normative action sup- 
port the convergence hypothesis, however, one critical piece of the the- 
ory needs to be added. Modern philosophical epistemologies are 
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comfortable with the doctrine of fallibilism, the notion that there is no 
certain knowledge. This is surely true in morality as well as science. 
Postmodern constructivists add to this more traditional uncertainty the 
idea that accounts of knowledge, even if from within a realist framework, 
require socially constructed linguistic conventions. Descriptions are so 
nuanced and complex that, even bracketing the fallibility that is inevita- 
ble, different people describing the same observed reality will identify 
different features of that reality as important. Only those features that 
are important enough will rise to the level that they are included in their 
accounts. This is surely true in describing our shared pretheoretical 
moral data as well as our accounts of physical reality. Thus, any descrip- 
tions of reality will be dependent upon the describer’s beliefs and values. 
This is what William Stempsey and I have called “value-dependent real- 
ism.”! These inevitable variations in accounts of the moral reality that 
depend on systems of belief and value are, of course, supplemented by 
the more traditional problems of the inevitable bias that comes from our 
limits as human observers. 

These same problems arise in religious accounts of moral norms. Even 
if we assume there is a common morality that provides the data in a 
pretheoretical form, religious ethicists must construct their accounts of 
the moral norms. They must choose language and identify the important 
features of that reality to bring forward as significant. 

Religious ethics in its natural form that relies on reason and experi- 
ence, perhaps supplemented by revelation, faces an even more critical 
problem. Christian theology always incorporates some form of a doctrine 
of the fall of man, some notion that the human in his or her present 
condition inevitably is limited and fallible. This surely must apply to 
human accounts of the natural moral order as understood by the theolog- 
ical ethicists and as they apply those accounts to professional ethics for 
their tradition. The implication is that moral knowledge for the theologi- 
cal ethicist is at least as limited as it is for the philosopher who relies on 
natural epistemologies. 

These constructivist notions of how a theory must be created from 


linguistic choices and under the guidance of what is considered important 


162 ®& Fallibilism and the Convergence Hypothesis 


by a system of belief and value are more than enough to account for the 
variations in the normative theories that religious and secular ethicists put 
forward and for their implications for professional ethics. These inevitable 
variations attributable to the human construction of theory and the falli- 
bility of human reason do more than explain the variations in bioethical 
normative theory; they also call out for substantial tolerance for differ- 
ences in moral conclusions in the application of bioethical principles to 
specific problem solving. Especially when principles conflict so that the 
final duty proper has to be discerned from some theory of how to resolve 
conflict among principles, fallible humans are inevitably uncertain that 
their conclusions are correct and their opponent in moral debate is wrong. 
This problem is exacerbated by the dilemma of having to determine to 
whom moral duties are owed. As we have seen, common morality theory 
does not provide a mechanism for knowing who among us is a proper 
bearer of moral claims. Fetuses, embryos, the human in the ambiguous 
period near death, and nonhuman animals all pose problems for bioethical 
theory, not because we doubt what the norms are and not because we are 
uncertain how to resolve conflicts among the norms, but because we are 
uncertain to whom the norms apply. Even if we are certain that killing is 
a characteristic of actions that tends to make those actions wrong, we are 
uncertain whether the concept applies to embryos, fetuses, nonhuman 
animals, and humans with dead brains and beating hearts. 

In summary, there are good grounds for hope that those brands of 
religious ethics that rely on natural means of knowledge of the moral 
norms can converge with those brands of secular ethics that rely on anal- 
ogous means of knowledge of the moral norms, but human fallibility 
requires humility about the certainty that those norms are described 
properly. When that fallibility is combined with the inevitable variations 
in description that come from the human activity of theory construction, 
the need to develop strategies for resolving conflict among norms, and 
the need for determining to whom at the margins the norms are to apply, 
then humans—whether working in religious or secular worlds—must 
allow great room for error in their moral conclusions. Even though it is 


irrational for laypeople to be subjected to the privately generated and 
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articulated norms of a professional group, and even though professionals 
themselves should turn outside the profession for the knowledge of the 
norms that should govern their practice, both laypeople and professionals 
must remain humble in the uncertainty that their version of the norms 
for lay—professional relations is the correct one. 

This problem can be illustrated first in the cluster of normative ethical 
theories in bioethics that produce overlapping packages of norms while 
leaving clear differences in their theories. After considering this cluster 
of overlapping normative theories as an alternative to professionally gen- 
erated ethics for professional practice, I turn, finally, to the Universal 
Declaration of Human Rights and the related Universal Declaration on 
Bioethics and Human Rights as models for the proper negotiation of a 
convergence of religious and secular norms for the professional practice 


of medicine and the other health care professions. 


Convergence Illustrated in Principle-Based and 
Similar Normative Theories 


We have seen that both religious and secular normative ethics that rely 
on natural means of knowing—reason or experience—now have available 
a notion of common morality that supplies the “data” for theory construc- 
tion. These pretheoretical data points are known by asking what is ratio- 
nal or what is known by intuition or perception. In the end it may make 
little difference which set of metaphors is chosen. The claim is that one 
way or another, theorists constructing normative ethics have a small set 
of moral norms made available to them with which they can begin to 
build a theoretical account of the norms as they “perceive” them or find 
them irrational to resist. 

Someone working in contemporary biomedical ethics cannot escape 
the awareness that several theories are available that rely on closely over- 
lapping and similar concepts. The fact that they are different in their 
detail may lead some to conclude that there is, in the end, no conver- 


gence, that each theorist comes up with his or her own package of norms 


164 ®& Fallibilism and the Convergence Hypothesis 


independent of some unifying underlying moral reality. On the other 
hand, a closer look at these theories may reveal that, within the limits of 
human fallibility and variation in concept construction, these normative 
theories do, in fact, converge substantially. Let us start with the well- 
known four-principle version articulated by Beauchamp and Childress 
and adopted by Raanan Gillon, and compare it with theories by Mill, 
Engelhardt, the Belmont Report, Baruch Brody, W. D. Ross, my own 
theory, and that of Gert and his Dartmouth colleagues. (The results are 
summarized in table 7.1.) 

Contemporary normative bioethics outside of professional ethics is rep- 
resented by some single-principle theories (such as Mill's utilitarian prin- 
ciple or various libertarian views), the two-principle theory of Engelhardt, 
the three-principle theory of the Belmont Report, the classic four-principle 
theory of Beauchamp and Childress and of Gillon, the five “conflicting 
appeals” approach of Baruch Brody, the six prima facie duties of W. D. 
Ross, my own seven-principle theory, and finally the ten rules of Gert and 
his colleagues. This would seem to offer a strong case for chaos in norma- 
tive bioethical theory rather than convergence explained by the claim that 
all are working from some common pretheoretical moral insights. A closer 


look, however, reveals a more complicated story. 


Beauchamp—Childress and Gillon Compared with 
the Belmont Report: Four Principles or Three? 


Let us start with the four principles of Beauchamp and Childress and 
the use of their principles by Gillon in the major text The Principles of 
Health Care Ethics.? These both put forward the now-famous four princi- 
ples: beneficence, nonmaleficence, respect for autonomy, and justice. 
These could be compared with the three principles of the Belmont 
Report: respect for persons, beneficence, and justice.* Two differences 
are apparent, aside from the fact that one list contains four items and 
the other three. Respect for autonomy is replaced by “respect for per- 
sons” and nonmaleficence is omitted. These differences are of some 


importance, but that importance should not be overemphasized. 


Table 7.1: Ethical Principles 


Beauchamp & 


Brody 


W. D. Ross 


Gert, Culver, 


Generic Name for Utilitarianism Engelhardt Belmont Report Childress 5 Conflicting 6 Prima Facie Veatch Clouser 
Principle 1 Principle 2 Principles 3 Principles 4 Principles Appeals Duties 7 Principles 10 Rules 
Consequence- Maximizing Principles 
1. Utility 
Beneficence (Beneficence) 2. Beneficence 1. Beneficence 1. Beneficence 1. Consequence 4. Beneficence 1. Beneficence 
5a. Cost- 5. Self- 
effectiveness improvement 
Nonmaleficence (Nonmaleficence) 2. Nonmaleficence 2b. Not to have 6. Not injuring 2. Nonmaleficence 2. Don't cause pain 
injury inflicted 3. Do not disable 
5. Do not deprive of 
pleasure 
Duty-Based (Deontological or Respect for Persons) Principles 
2. Respect for 3. Respect for Respect for persons 
persons persons principles 
2. Rights 
Autonomy (Respecting 1. Permission (Autonomy) 3. Respect for 2d. To decide 4. Autonomy 4. Do not deprive of 
autonomy tends to autonomy 2e. To refuse health freedom 
maximize utility) care 
Fidelity (Promise-keeping) 1. Fidelity 3. Fidelity 7. Keep promises 
la. Promises 9. Obey the law 
10. Do your duty 
Veracity (Veracity) la. Not lying 5. Veracity 6. Do not deceive 
8. Do not cheat 
Killing 2a. Not to be killed 6. Avoiding killing 1. Do not kill 
Justice (Just distribution 3. Justice 4. Justice 5b. Justice 3. Justice 7. Justice 


Other principles 


tends to maximize 


utility) 


[4. Virtues] 1b. Gratitude 


2. Reparation 


[8. Gratitude] 
[9. Reparation] 
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Respect for autonomy may sound like a synonym for “respect for per- 
sons,” but the former, the Beauchamp—Childress term, implies that it is 
only a person’s autonomy that is to be respected, which raises the ques- 
tion of whether other aspects of a person also should command respect 
and whether nonautonomous persons also command respect. Since one 
might still owe loyalty (faithfulness) or veracity to nonautonomous per- 
sons, the term “respect for autonomy” leaves open the ethics of certain 
other Kantian concerns that may not be captured adequately by the 
notion of autonomy. 

The second difference is that the Belmont Report commits only to 
beneficence whereas Beauchamp and Childress include both principles 
of beneficence and nonmaleficence. The Belmont Report seems to cover 
for this by making clear that it considers both positive and negative 
aspects of beneficence. One can, so to speak, act in such a way that one 
produces negative beneficence, an awkward expression perhaps, but one 
that allows for considerations of harms or setbacks to people’s interests. 

What Belmont’s formulation omits, however, is an easy vocabulary for 
addressing the moral relation between doing good and avoiding harm. 
The explicit use of the two terms makes that potentially important moral 
discussion much easier. For example, the nineteenth-century slogan “pri- 
mum non nocere,” which is often mistakenly taken to be Hippocratic, is 
most easily understood to have moral force if “first of all, do no harm” is 
understood as requiring a rank-ordering of nonmaleficence over benefi- 
cence so that one is first obligated to avoid doing harm before one takes 
up the question of whether one can do good. This is morally different 
from the Hippocratic form “benefit and do no harm” (without any indica- 
tion of a “first of all” priority to nonmaleficence). 

There are other issues of normative ethics that can be addressed much 
more easily if one has the two terms, beneficence and nonmaleficence, in 
one’s moral vocabulary. Among consequence-oriented normative theories, 
there is more than one way of combining benefits and harms to determine 
one’s moral duty. One can subtract the estimated harms from the esti- 
mated benefits, producing a net utility in Benthamite fashion, but one 
could also calculate the ratio of benefit to harm and strive to maximize the 
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ratio. Many bedside clinicians think in ratio terms when they calculate 
treatment choices, especially when a high-risk/high-gain experimental 
treatment is compared with a low-risk/low-gain standard treatment. In 
such a comparison, if the benefit/harm ratios are seen as the same, a 
randomized clinical trial is considered justified. That condition, called 
“equipoise,” is often considered a moral prerequisite for an ethically justi- 
fied randomization.* The critical fact is that equalizing the benefit/harm 
ratios will, in these cases, not equalize net benefits calculated by subtract- 
ing expected harms from expected benefits. If both ratios are the same 
while both numerator and denominator are smaller in the case of the 
standard treatment, then the net utility will be smaller. In this case, a 
Benthamite would feel obliged to choose the experimental treatment 
while the ratio calculator would see the two options as tied. Having the 
terms “beneficence” and “nonmaleficence” makes it easier to discuss the 
morality of the relation between producing benefits and avoiding harms. 
In spite of these marginal differences between the Beauchamp- 
Childress four principles and the Belmont three, it is easy to see that the 
two normative theories are providing accounts of the same or a similar 
moral reality. They simply provide slightly different linguistic conven- 
tions to describe the moral terrain. It is easier and more elegant to have 
the two terms—‘beneficence” and “nonmaleficence’—available, but 
with more work and more words one could discuss the moral issues 
using the Belmont linguistic conventions. However, what about the other 


normative theories? 


Utilitarianism, Libertarianism, and Hippocratic 
Theories: Single-Principle Theories 


Utilitarianism Several normative theories solve the problem of con- 
flict among moral principles by reducing all of ethics to a single principle. 
Utilitarianism is probably the most important of these. After collapsing 
beneficence and nonmaleficence into a single principle of utility maxim- 
izing, utilitarians claim that this principle is the only normative criterion 


in ethics. In the hands of a sophisticated utilitarian equipped with 
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notions of rule utility, complex strategies for calculating qualitatively dif- 
ferent utilities, and subtle estimates of the psychological effects of vari- 
ous policies, many, perhaps most, moral intuitions can be accounted for 
by utilitarians. Still, problems exist. 

One problem is that some of the normal moral insights of the common 
morality have to be accounted for by converting them into utilitarian 
language. Both respect of autonomy and justice can be packed into utili- 
tarian theory. Mill explains our inclination to want to favor the worst off 
by noting that decreasing marginal utility means that it is usually utility 
maximizing to provide benefits to the worst off.° (A cash gift to a poor 
person can easily do more good than the same-sized gift to a millionaire.) 

In health care, however, this normal decreasing marginal utility from 
benefiting better-off persons sometimes does not work. ‘Transplanting 
livers to healthier persons often does more good than targeting those with 
the worst liver disease. The worst off may be so sick that they will die 
even after receiving a new liver. The chronically ill with multiple illnesses 
may be the worst off and still very inefficient to treat. Utilitarians follow 
these facts to their conclusion that, in such cases, it is immoral to benefit 
the worst off. Typically, those who incorporate a principle of justice will 
feel some moral pull in the direction of helping the worst off even if it is 
not utility maximizing. Having a separate principle of justice in one’s 
moral account of the common morality at least permits discussion of the 
relative importance of benefiting the worst off inefficiently and benefiting 
the better off more efficiently. 

Likewise, utilitarians account for the moral imperative to respect peo- 
ple’s autonomous choices by arguing that such respect normally lets peo- 
ple maximize their well-being. Hence, respecting autonomy is utility 
maximizing. Although that is often the case, we can easily imagine cases 
in which respecting individual autonomy does not maximize utility. This 
is the case whenever someone is not good at calculating his own welfare. 
Nevertheless, since sophisticated utilitarianism is able to account for 
many of the moral judgments made by nonutilitarians, the behavioral 
judgments of utilitarians do not always look that different from more 


complex multiprinciple theories. 
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Libertarianism A similar analysis can be provided for another single- 
principle theory. In the current standard language, the libertarian ethic 
is based only on the principle of respect for autonomy. Nevertheless, 
libertarianism can account for many moral judgments that square with 
utilitarian and multiprinciple theories. Often (but clearly not always) let- 
ting people make their own choices by respecting their autonomy will do 
more good than violating it. Libertarians may end up maximizing the 
good produced by setting out to respect autonomy while utilitarians may 
end up respecting autonomy by setting out to maximize utility. The inter- 
esting cases, of course, are the special ones where these relations do not 


correlate. 


Edmund Pellegrino’s Beneficence-in-Trust Another sophisticated 
single-principle theory is defended by physician-ethicist Edmund Pelle- 
grino, the former president of Catholic University, chair of the US Presi- 
dent’s Council on Bioethics, and my predecessor as director of the 
Kennedy Institute of Ethics. He claims that his medical ethics is built 
on a single principle, what he calls “beneficence-in-trust.”° It has similar- 
ities to Hippocratic theory in having the health professional commit “in- 
trust” to benefit the patient, but his unique theory of the patient’s good 
makes his position much more plausible than and different from Hippo- 
cratic ethics. He holds that there are four levels of the patient’s good, the 
biomedical good being the lowest. He calls the second level “the patient's 
best interest,” by which he means the patient’s concept of his own good 
as the patient perceives it subjectively. The third level is the “good of the 
patient as a human person,” referring to the human’s capacity to reason. 
Finally, the highest element of the good is “the last or ultimate good,” 
the “telos of human life,” as it is perceived by the patient.” Moreover, 
Pellegrino can capture many of the concerns for the worst off that usually 
would fall under the principle of justice by incorporating the Catholic 
social concept of the common good.’ 


Hippocratic Beneficence By contrast, the single principle in Hippo- 
cratic ethics requires that the physician benefit the patient according to 
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the physician’s ability and judgment, and that the physician protect the 
patient from harm. It is a truly unique ethical principle. It combines 
beneficence and nonmaleficence into a single principle the way utilitari- 
anism does, but it limits the relevant benefit to the good of the patient 
and assesses that benefit paternalistically, “according to the physician’s 
ability and judgment.” Contrary to the pop culture of physicians, it gives 
no priority to not harming as the modern slogan “primum non nocere” 
implies. It is hard to imagine that any theorist other than one working in 
a professional setting would have opted for this form of a single-principle 
theory. Certainly, no normative theory in biomedical ethics opts for this 


rather odd form of a single-principle theory. 
W 


It is plausible to view these single-principle theories as corrupt accounts 
of the data from the common morality offered by fallible humans who do 
the best they can to capture the moral norms. Clever utilitarians and 
beneficence-in-trust formulations do a good job of providing an account 
that squares with our considered moral judgments much of the time, 
even if they have a very difficult time accounting for the tough cases— 
when maximizing utility requires violating individual autonomy, when 
the patients ultimate well-being can only be served by compromising 
other aspects of the patient’s good, or when justice requires targeting 
patients who can only be helped inefficiently. 


Tristram Engelhardt’s Two-Principle Theor 
S p y 


The philosopher-physician H. Tristram Engelhardt is an example of a 
physician who makes no pretense of offering a professionally generated 
ethic. Influenced by Hegel and the libertarian philosopher Robert Noz- 
ick, Engelhardt affirms the principle of permission (what in his first edi- 
tion was the principle of autonomy) as the first principle.? He is one who 
denies the possibility of what he calls the monotheistic solution—the 
use of reason or intuition to gain knowledge of a single set of norms that 


make up a common morality. At least outside of his religious perspective 
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(discussed in chapter 5), he believes that, aside from the principle of 
permission or autonomy, there is no account of a single, universal moral- 
ity that is persuasive. Thus, for him, the principle of permission requires 
that real people actually give their consent to be governed by a moral 
system. Since no rational or moral sense provides a single common 
framework, Engelhardt makes all social interaction rest morally on the 
permission of the individual. Only within the communities generated 
by the granting of such permission is there a norm of beneficence. For 
Engelhardt, no principle of justice exists calling for distribution of 
resources according to some preconceived pattern (such as distribution 
according to need).'° Thus, Engelhardt’s two principles operating within 
communities created through actual personal commitments produce an 
ethic far from the traditional professional ethic but one that is also dis- 
tant from the view that most contemporary theorists associate with the 
common morality. Nevertheless, he is quite capable of accounting for 
most considered moral judgments relying on his principles of permission 


and beneficence. 


Baruch Brody’s Five Conflicting Appeals 


Having already explored the Belmont Report's three principles and the 
four principles of Beauchamp and Childress, we can next consider Rice 
philosopher Baruch Brody’s normative theory, which he refers to as “five 
conflicting appeals.”'! In table 7.1, I number them as he ordered them in 
his book. He is one of the theorists who do not use the language of 
principles. Rather he speaks of normative criteria as “appeals.” Still, at 
least some of his appeals are functionally like principles. He claims these 
five appeals must be balanced against one another. The list adds 
complexities. 

One of his appeals, for example, is to the virtues.'* One can imagine 
balancing several principles of right action against one another, but it 
seems difficult to imagine how one would balance principles against an 
appeal to the virtues. Principles of right action identify characteristics of 


actions. One can determine simply by assessing the action whether it 
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produces benefit, respects autonomy, or distributes a good according to 
some predetermined pattern of justice. The virtues, however, refer to 
character traits of actors—the will to do good, the manifesting of courage 
or love, or the showing of compassion. These cannot be assessed inde- 
pendent of the person involved whose character traits are of concern. 

Since virtues refer to the character of an actor and not the characteris- 
tics of an action, it is hard to see how they could conflict with action 
principles. One either benefits the patient or does not, independent of 
whether the actor manifests some character trait such as compassion or 
even benevolence. One may benefit the patient without compassion (if 
one is acting impeccably in order to gain a promotion, for example) or 
one can act compassionately but choose the wrong action and thus fail 
to benefit the patient. There seems to be no way that compassion, one of 
the most fashionable virtues in medicine, could “conflict” with producing 
benefit for a patient. 

Nevertheless, some of the other appeals of Brody clearly can come in 
conflict. His first appeal is to consequences, and his third is to respect 
for persons.'* Here he is merely replicating the classical conflict between 
consequentialist and deontological normative theories. His position is 
that, when the two conflict, they must be balanced, a position similar to 
that of Beauchamp and Childress. 

Brody’s list looks quite different from the standard four-principle list. 
It is a list of appeals rather than a list of principles. It cites consequences 
rather than beneficence and nonmaleficence, but this would seem to be 
essentially the same appeal, subject to the linguistic variations that will 
be inevitable when theorists codify the insights of the common morality. 
He does not include respect for autonomy, but, as with the Belmont 
Report, he includes respect for persons, which covers very similar terri- 
tory. He resists the metaphor of using scales to “weigh” conflicting claims 
that sometimes come with the four-principle theorists, but this is merely 
to make the point that the appeals cannot be quantified. !4 

Brody’s list of five appeals also includes an “appeal to rights,” which 
he places second on his list.!° As far as I can tell, what he thinks of as a 
right is no more than the reciprocal of the duties that follow from respect 
for persons, his third appeal. For example, if respect for persons calls for 
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a physician to respect autonomy by getting informed consent, that same 
concept can be expressed as the patient having a right to consent before 
being treated. If this is correct, Brody's second and third appeals are 
redundant. That may be a problem if, in the balancing, the same notion 
(such as getting consent) counts twice, giving it double consideration. 

A similar problem arises with Brody's fifth appeal, “cost-effectiveness 
and justice.”'* These seem to be placeholders for the moral insight that 
the social dimensions of one’s actions count. Justice is surely an indepen- 
dent moral appeal, a separate principle in the schemes of many norma- 
tive theorists, including Beauchamp and Childress. Justice could already 
be accounted for in the duties derived from Brody's appeal to respect for 
persons, but some would count justice as a separate principle, in which 
case it is correctly considered a separate “appeal.” Cost-effectiveness, 
however, seems to be an appeal to producing as much good conse- 
quences as possible per unit of resources. If this is what is implied, it is 
an appeal that is not only different from justice but also redundant with 
Brody's appeal to consequences, an appeal already accounted for. Once 
again, appealing separately to consequences and to cost-effectiveness 
may run the risk of double counting the same moral consideration. 

In the end, Brody’s normative theory is within shouting distance of 
the four principles. If one separates out the virtues as not properly part 
of a theory of right action, we are left with appeals to consequences and 
cost-effectiveness (beneficence and nonmaleficence), respect for per- 
sons (including respect for autonomy and other duty-based principles), 
and justice—rather like the Beauchamp and Childress list. It is surely 
within the variations that one would expect with the necessarily arbitrary 
choices of language and emphasis that comes with theorizing. After one 
makes adjustments for what seem like minor problems (such as attempt- 
ing to balance action criteria against virtues), the Brody norms are more 


or less compatible with the Belmont and four-principle theories. 


W. D. Ross’s Six Prima Facie Duties 


Another normative theory of ethics that attempts to systematize our intu- 


itions about moral requiredness is in many ways the progenitor of all the 
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other theories. W. D. Ross, another previous Gifford lecturer, puts for- 
ward a list of right-making characteristics that he calls “prima facie 
duties” in his famous work The Right and the Good.'’ He explicitly num- 
bers them, making clear that he has six in mind.'* They include benefi- 
cence, nonmaleficence, and justice, as do many of the previous theories 
we have surveyed. To these he adds duties growing out of previous acts 
of one’s own, mentioning duties of fidelity (promise-keeping and veracity 
as well as duties of reparation) and duties growing out of previous acts of 
others, what he calls duties of gratitude. None of these show up explicitly 
on any previous lists we have considered, but they all might be seen as 
explications of the notion of respect for persons. 

Two puzzles arise with Ross’s list. First, he considers the duty of self- 
improvement to differ from the duty of beneficence, based on the view 
that beneficence calls for benefits to others, apparently in the form of 
pleasure. Others would collapse the duty of self-improvement with more 
general duties of beneficence. Second, and most puzzling, he includes 
no duty to respect autonomy. Perhaps like some other theorists he 
believes the duty to let others be self-determining can be derived from 
the other principles. Perhaps it is simply an omission that we can attri- 
bute to the fact that no finite theorist gets things exactly right. Surely, 
however, for more recent ethical theorists working in biomedical ethics, 
the omission of any consideration of autonomy or self-determination 


remains a puzzle. 


My Seven- (or Nine-) Principle Theory 


Having considered all the available normative lists of principles or equiv- 
alent, including heavy exposure to Ross and some exposure to the first 
edition of Beauchamp and Childress, I set out to attempt my first norma- 
tive theory construction in the late 1970s, feeling compelled to make 
yet another set of modifications.'? Two adjustments and one additional 
qualification seemed necessary. 


Unpacking Respect for Persons First, I was not satisfied with limit- 
ing respect for persons to autonomy. | preferred the more inclusive lan- 


guage of the Belmont Report (while not accepting their controversial and 
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apparently mistaken attempt to place protection of the welfare of chil- 
dren under the “respect for persons” notion). I expanded the general 
notion of respect for persons so that it included, in addition to respecting 
autonomy, also showing respect by considering the Rossian duties of 
fidelity and veracity (what he called duties growing out of previous acts 
of one’s own). Influenced by Kantian consideration of the maxim prohib- 
iting of killing of humans, I also claimed that showing respect for persons 
would require a prima facie duty not to kill them. I wanted this formu- 
lated so that it would not require doing everything to preserve life, no 
matter the uselessness or burden involved, so | included a principle of 
avoidance of killing in my list of the principles that were not designed to 
maximize good consequences. The substantive importance of this addi- 
tion is that there is an independent principle that avoiding killing is right- 
making of actions, a position that differs from utilitarians who derive the 
general prohibition against killing from the principle of utility and thus 
expose themselves to the possibility that killing would be acceptable if 
only it does more good than harm. The utilitarian’s only response to the 
accusation that killing would automatically be acceptable whenever it 
did as much or more good compared with the harm it would do would 
be an appeal to long-term or rule utility, such as is seen in Beauchamp.”° 

With these adjustments, my normative theory includes what can be 
counted as seven principles: beneficence, nonmaleficence, justice, fidel- 
ity, veracity, (respect for) autonomy, and avoidance of killing. I have tried 
to make clear that the apparent additions of fidelity, veracity, and avoid- 
ance of killing were merely my explication of what I understood a full 
theory of respect for persons to require, not a substantive change from 
earlier lists. 

I acknowledge that treating avoidance of killing as a separate, free- 
standing, prima facie principle may lead to different conclusions from 
colleagues who would ground a duty not to kill humans in utility or in 
nonmaleficence, as Beauchamp and Childress and Gert’s group do. | 
want to claim that killing people normally harms them; this alone 
explains most cases in which it is wrong to kill. I want to say something 


else, however. I want to claim that there is something prima facie wrong 
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with the killing of a human, even in the rare case when it does not harm 
them, that is, does not set back their interests. This could include cases 
in which the person is permanently unconscious and can be said no 
longer to have interests.?! It could also include cases in which the person 
is rationally suicidal and claims he or she would not be harmed by being 
killed. 

I acknowledge that not everyone accepts the notion that killing others 
has an intrinsic wrongness to it as well as normally harming the one who 
is killed. This additional feature of killing at least provides a basis for 
explaining the traditional received moral judgments that euthanasia, mer- 
ciful killing of another upon that person’s request, and suicide are mor- 
ally suspect even if they do not harm the one killed. Either I am mistaken 
in finding this intrinsic wrongness of killing in the common morality, or 
others are wrong in failing to see it there. If I am wrong, I have a great 
deal of company. 

If I am permitted to differentiate respect for persons into four compo- 
nent principles—fidelity, autonomy, veracity, and avoidance of killing— 
then, along with beneficence, nonmaleficence, and justice, I end up with 
a seven-principle normative theory. The similarity with the other theories 
that differentiate principles somewhat differently should be apparent, 
however. I would have no objection to claiming that my four principles 
subsumed under “respect for persons” are really subprinciples of the 


more general “respect for persons” principle. 


Differentiating Hippocratic and Social Utility The second major 
adjustment | have made in my list of normative ethical principles is the 
differentiation of beneficence and nonmaleficence into two components: 
Hippocratic and social versions of these principles. I have noted that 
traditional Hippocratic ethics shares with classical social utilitarianism a 
commitment to the two principles beneficence and nonmaleficence. 
Both find it necessary to integrate judgments of benefit and harm into a 
single metric, by subtracting anticipated harm from anticipated benefit, 


á la Bentham, by calculating the ratio of benefit to harm expected from 
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alternative courses of action, or by ranking nonmaleficence over benefi- 
cence as the nineteenth-century purveyor of the “primum non nocere” 
slogan and W. D. Ross were apparently inclined to do.” 

There is, however, a critical difference between Hippocratic and clas- 
sical utility. Classical utilitarianism insists on estimating expected net 
benefit for each person affected by an action and summing or otherwise 
combining the individual estimates. Hippocratic utility, on the other 
hand, militantly insists that only benefit and harm to the patient count. 
The physician is to benefit the patient and protect the patient from harm. 
It is commonly added that considering the impacts of one’s actions on 
other parties is not morally relevant—indeed, is specifically prohibited. 

Thus, I note that, although I have put forward seven principles, some 
will apply them at the level of the individual, others at the social level. 
Clinical medical ethics have historically limited the clinician’s moral 
horizon to the level of interaction with the individual patient. Problems 
of social utility maximizing were off the table, as were problems of jus- 
tice. Hence, the absence of any theory of justice in classical Hippocratic 


ethics can be understood if not accepted. 


Two More Possible Principles I need to make clear that I am not 
locked into a list of seven principles. Hence, I need to make one final 
qualification. I concur in principle with Ross’s addition of duties of repa- 
ration and gratitude but note that usually these do not come into play in 
most medical ethical controversy. They would, however, in a case in 
which a physician had, perhaps by accident, harmed a patient and felt a 
special duty to benefit that patient as compensation over and above the 
duties of beneficence that the physician would have to the patient. Thus, 
it seems to make sense that a physician forced to choose between two 
patients who could be benefited equally would opt to benefit the one 
needing help because the physician had previously caused an injury. 
Similarly, a society might have duties of reparation that could have an 
impact on the allocation of its health care resources. A city that had 
discriminated seriously on racial grounds and that was later deciding how 
to distribute health clinics in the city might consider it prima facie its 
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obligation to target those areas with populations suffering from poor 
health because of the city’s prior discrimination. It might even consider 
it morally required to give those portions of the city clinic resources 
beyond what would be provided to other portions of the city with patients 
who were equally poorly off but had not suffered the effects of the city’s 
discrimination. Duties of reparation as well as duties of gratitude are 
relevant in principle, even if normally they do not come into play in 
health care ethics. If these are added, it could be said that I favor a nine- 
principle theory. 

The differences between my list of seven or nine principles and other 
lists, while occasionally leading to different moral judgments, are at most 
differences at the margins. I still present a list that resembles the others 
in most critical respects. Insofar as we are all looking at pretheoretical 
moral insights in the common morality, it is not surprising that they are 
similar. For one who accepts the common grounding of normative moral 
judgments accessible to all reasonable or serious people in and out of the 
professions, this should not be surprising. For one who accepts human 
finitude and the necessity of arbitrary linguistic conventions, it should 
not be surprising that modest differences occur. Perhaps if we could all 
gather together and attempt to replicate ideal observers these differences 
would disappear. Nevertheless, in a postmodern world that recognizes a 
“value-dependent realism” in which multiple linguistically different 
accounts of reality are not only possible but inevitable, our descriptions 
of the common morality that get incorporated into normative ethical the- 
ory will continue to reveal somewhat different descriptions even if we 
are describing the same moral reality. The fact that ethical theorists, like 
the rest of us, are finite, fallible humans makes it even more likely that 


normative theories will manifest marginal differences. 


Gert’s Ten Rules: A Single Principle in Disguise? 


Not having identified any plausible theory that happens to have a list of 
eight principles, I turn finally to the ten rules of Gert, Culver, Clouser, 
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and others associated with the Dartmouth group. They place consider- 
able emphasis on their claim that they are not principlists.?? They offer, 
instead, ten moral rules.”* 

Their attack on the use of principles, however, is really an attack on 
the claim that no overarching method exists for resolving conflict among 
principles, that they must be balanced intuitively. That, in fact, is the 
view of Beauchamp and Childress and others including Brody, but that 
is not an inherent characteristic of principles. The single-principle theo- 
ries, for example, do not require intuitive balancing among principles 
(although they do require some method—perhaps intuition—for deter- 
mining which actions are utility or autonomy maximizing). 

Some principlists, myself included, do support some limited strategies 
for resolving at least some conflicts among principles.” John Rawls is 
an example of a prominent theorist who makes use of the concept of 
principles—the principle of justice, in particular—and has a clear rank- 
ing of one principle over another, justice over utility and the first princi- 
ple of justice over the second.” I see no reason why the Dartmouth 
team’s account of the common morality need eschew the language of 
principles as long as that terminology is dissociated from the claim that 
necessarily there can be no method for resolving any conflicts among 
principles except intuitive balancing. 

In fact, if one looks at the ten rules proposed by the Dartmouth group, 
they have the look and feel of principles even if they persist in calling 
them rules. “Rules” is a term usually reserved for more specific moral 
injunctions, the kind that often show up in codes of ethics, whereas 
“principles” refers to more general, abstract, right-making characteristics 
of action. For example, it might be said that “Always get consent before 
surgery’ is a rule derived mainly from the principle of autonomy (but 
perhaps also from beneficence). 

Considering the ten rules of the Dartmouth group, most do not have 
the normal specificity of rules. They are essentially as abstract as princi- 
ples and can be seen as surrogates for principles. “Do not deprive of 
freedom” is closely associated with what principle-based theories would 
call the principle of respect for autonomy. “Do not break your promise” 
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is the functional equivalent of my principle of promise-keeping or fidel- 
ity. “Do not deceive” is the equivalent of my principle of veracity. “Do 
not kill” is the equivalent of my principle of avoiding killing. Several of 
their other rules are clearly derived from what | would call the principle 
of nonmaleficence. These include “do not cause pain,” “do not disable,” 
and “do not deprive of pleasure.” 

In fact, Gert and his colleagues frequently affirm that all their rules 
are designed to avoid, prevent, or remove harms. It would be consistent 
with their theory to claim that they have a one-principle theory and that 
the principle is nonmaleficence.”” Their ten rules would then be seen as 
derivative from their one principle. 

Only the last three of their rules are harder to map on standard lists 
of principles. These include “do not cheat,” which probably can be 
understood as related to my principles of fidelity and veracity; “do not 
break the law,” which seems related to commitments made that one 
must keep in order to avoid infidelity; and “do not neglect your duty,” a 
concept that Gert and colleagues use in a technical sense of fulfilling 
obligations related to special roles, such as the role of health professional. 
That also seems related to promises made, such as the promises made at 
the time of licensure or oath taking. 

My point is that each of the Dartmouth group’s ten rules can be seen 
as functionally related to one or more of the principles of some other 
normative theories. Moreover, these Dartmouth authors themselves 
acknowledge that they see all the rules as related to the moral require- 
ment not to cause harm. They specifically say of the moral rules that 
their “essential role is to proscribe actions that commonly cause harm.” 
A bit later in the same volume they claim, “the point of morality is the 
lessening of the amount of evil or harm suffered by those protected by 
morality.”2? Nothing would be changed if we recoded the Dartmouth 
team’s theory to say that it is a single-principle theory based on nonma- 
leficence in which the general principle of not harming is further speci- 
fied or elucidated by ten moral rules. This would make their theory one 
of a group of single-principle theories in which, in their case, they try to 
support all the moral insights available in the common morality by the 
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single principle of nonmaleficence. They would still be left with a prob- 
lem analogous to the other single-principle theories (such as utilitarian- 
ism and libertarianism) of accounting for our moral duties, such as 
respect for autonomy by deriving them from nonmaleficence. 

The result of the Dartmouth group’s scheme is some contortions to 
try to fit all the insights of the common morality into the container of 
nonmaleficence. As with the other single-principle theories, they find 
themselves dropping some moral insights commonly incorporated into a 
moral framework. The most conspicuous is the principle of justice, taken 
as a principle calling for a morally right end-state pattern of the distribu- 
tion of the good. Justice for them is merely a synonym for doing the 
right thing by following the rules.” Engelhardt also drops justice, and 
the utilitarians squeeze it into their theory by claiming that decreasing 
marginal utility often makes it utility maximizing to distribute resources 
to the person who has the least, a claim that often—but not always— 
works to give priority to the worst off. 

Most unusual in the Dartmouth group’s normative scheme is the 
absence of a “principle” or rule to identify the production of good as 
prima facie right-making. Almost all other theories include beneficence 
as a principle of right action. The Dartmouth group claims that doing 
good is not a requirement of the moral rules. It may be a moral ideal but 
not a rule.?! 

In the end, the Dartmouth group’s scheme of moral rules that starts 
out sounding so antithetical to principle-based approaches ends up 
sounding more and more like a single-principle theory based on nonma- 
leficence in which many of the standard principles such as autonomy, 
veracity, fidelity, and avoidance of killing (and perhaps even justice) can 
be derived. Surely this ten-rule system, which incorporates the moral 
notions that others would call principles, differs in critical respects—the 
lack of any independent basis for justice, autonomy, and other moral 
norms, the unusual handling of beneficence, and the rejection of balanc- 
ing strategies for resolving conflict. Nevertheless, it is not unrealistic 
to note that, as an attempt to systematize a theoretical account of the 
pretheoretical common morality, their system has distinct parallels with 
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the other normative theories available and would lead to the same moral 
conclusions most of the time. 

It is reasonable to conclude that, among the normative theories in 
biomedical ethics that are derivable from natural methods such as reason 
and experience, the differences are relatively minor—minor enough to 
be explained by the limited perspectives of the various theorists and the 
necessity of arbitrarily choosing a language for describing what can be 
called the common morality. 


The Criteria for an Acceptable 
Public Ethic for the Professions 


This suggests that the theorists who attempt to codify the moral insights 
that are generally available and known to reasonable or serious people 
have developed a set of norms—usually called principles, but sometimes 
called prima facie duties, rules, or appeals—that come close to organiz- 
ing our moral experience in ways that account for most moral judgments 
that are widely shared. When moral norms conflict, there will be differ- 
ences in interpretation and priority based on cultural, religious, and other 
social variables. Nevertheless, most religious people who understand 
morality to have a religious basis and most secular people who under- 
stand the basis differently will come out agreeing on most moral judg- 
ments most of the time. That is what one would expect from people who 
share public, natural, verifiable ways of knowing morality. 

Differences occur because humans are fallible animals. They perceive 
the moral reality from a finite perspective. Their reasoning is inevitably 
flawed. They will necessarily be prone to error and make mistakes. Most 
critically, cultural biases and value commitments will distort judgments, 
especially in new and controversial areas. Nevertheless, the participants 
in the theory-constructing process who rely on these shared methods of 
moral knowledge produce normative theories that are within shouting 
distance. 

It might be, however, that the contributors to the process of theory 
formation share enough Western philosophical and religious premises 
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that they share the same biases. It is the nature of the epistemologies 
that rely on standard devices—social contracts, ideal observer theories, 
reasoning about the natural law, moral sense theories, and other natural 
means of knowing—that accuracy comes from elimination of biases that 
might be introduced by working from a limited perspective. It is useful 
to see if there could be more public, less academic devices for producing 
a set of moral norms for the professions. 

The ideal way of generating an ethic for a profession such as medicine 
would be to first have a public discussion from which the basic norms for 
society are articulated and then, based on those norms, have members of 
a profession and laypeople jointly agree on the norms for lay—professional 
relations. In 1981, when I wrote A Theory of Medical Ethics, no such 
effort had been attempted, so I had to propose my own version of what 
a commonly agreed-upon set of norms might look like. Referring to this 
as the first of a three-part social contract, I had to imagine the criteria 
for the ideal group of citizens of the world meeting to identify such a set 


of norms including: 


e All parties of the world community would participate, directly or 
indirectly, in establishing a set of norms. 

e They would try to act as if they did not know where they were in the 
social order and did not know their particular interests or abilities. 

e They would nevertheless strive to have maximum information about 
the social, psychological, economic, medical, and other general facts 
of the human community. 

e They would attempt to replicate all the other characteristics of ideal 
observers, including being disinterested, dispassionate, consistent, 


and normal in all other respects. 


It is from this hypothetical exercise that | identified my seven princi- 
ples (beneficence, nonmaleficence, autonomy, fidelity, veracity, avoid- 
ance of killing, and justice). Once that exercise was completed, I moved 
on to a second contract—an agreement between laypeople and health 


professionals about the moral rules governing lay—professional relations. 
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Still working in a hypothetical mode, I imagined people at the table with 
the following characteristics: 


e Both laypeople and professionals would have their voices fairly 
represented. 

e They would be expected to create a set of moral norms for the roles 
of health professional and health layperson while having their con- 
duct constrained by the general norms of the first contract. 

e They would leave the maximum possible space for individual profes- 
sionals and individual laypeople to be free to establish more con- 
crete agreements for the terms of the relations between specific 
patients and providers. 


On this basis I proposed a social contract—I called it a “Draft Medi- 
cal Ethical Covenant”—an agreement between health professionals and 
the lay community articulating the ethical norms for their interactions. 
It included the principles I have described here: fidelity, autonomy, 
veracity, avoidance of killing, and justice. Within these prior constraints 
I recognized the moral mandate of striving to do good for one another 
and protect from harm. It was an attempt to affirm that both laypeople 
and professionals were active moral agents with rights and responsibili- 
ties. It made clear that health professionals gain special rights and 
responsibilities from the citizenry and are accountable to them for their 
conduct. 

Since then, several public efforts to hold such meetings to articulate 
codifications of the duties of health professionals and laypeople have 
actually occurred. I have been pleased that the codes that have emerged 
have been rather close to the contract I imagined in the 1980s. I remain 
convinced that my seven-principle form of a basic theory of morally right 
action is a good—dare I say, the best—way of describing the norms 
widely shared, at least one defensible account of the common morality. 
I acknowledge that other accounts are also plausible—that they use dif- 
ferent language to provide another accurate description of the underlying 
moral reality. It is good, however, to have available publicly created 
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descriptions as well, so, in closing this volume, I discuss two such 


accounts and highlight remaining differences that need attention. 


The Council on Europe Convention for Protection 
of Human Rights and Dignity of the Human Being 
with Regard to the Application of Biology 
and Biomedicine: Convention on Human 
Rights and Biomedicine 


The first effort that could possibly be said to be an attempt to conform 
to these criteria at the level of specifying norms for professional and lay 
conduct in the biomedical arena was the Council of Europe’s Conven- 
tion for Protection of Human Rights and Dignity of the Human Being 
with Regard to the Application of Biology and Biomedicine, commonly 
referred to by its subtitle, the Convention on Human Rights and Biomed- 
icine, or simply the Bioethics Convention. Twenty-one of the forty mem- 
ber nations signed on immediately to this convention. It is the first 
international, legally binding set of norms that addressed bioethical 
issues such as human subjects research, genetics, embryology, and trans- 
plantation. It also addresses matters of human dignity in the practice of 
medicine, equitable access to health care, and informed consent. 

While this is a convention dealing with the area of biomedical ethics, 
it specifically acknowledges the background commitment to the United 
Nations General Assembly’s Universal Declaration of Human Rights 
adopted December 10, 1948, as well as other international agreements 
that extent beyond the European context. The first chapter of the con- 
vention outlines what are called “general provisions.” These are as close 
as the document comes to what others would call general principles. If 
these were compared to the lists of principles coming from the theorists 
that we have already discussed, there would be, with some stretching, a 
partial fit. 

The first article commits member states to “protect the dignity and 
identity of all human beings and guarantee everyone, without discrimina- 
tion, respect for their integrity and other rights and fundamental free- 
doms with regard to the application of biology and medicine.” The term 
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so prevalent in European ethics documents—dignity—is given pride of 
first place in the presentation. It is connected to the notions of rights 
and fundamental freedoms, thus confirming my suggestion that dignity 
is possibly an alternate way of affirming respect for persons and the rights 
associated with such respect. 

The text next commits to the primacy of the human being, saying that 
the “interests and welfare of the human being shall prevail over the sole 
interest of society or science.” This may reflect a lingering Hippocratic 
notion of the central focus on the individual at the expense of matters of 
the common good or social justice. 

The third article explicitly introduces equitable access to health care 
of appropriate quality. This is followed with an anomalous commitment 
that “any intervention in the health field, including research, must be 
carried out in accordance with relevant professional obligations and stan- 
dards.” As we have seen, this is an ambiguous and potentially confusing 
commitment. It could mean that professionally generated or articulated 
norms from, for example, national medical associations should always 
apply. If this is the meaning, then the Council of Europe is making 
the strange—indeed, irrational—commitment that it will blindly accept 
norms chosen by professional groups even if those norms directly affect 
the laypeople upon whom they have impact, and even if the lay public 
rejects those norms. We have seen many examples of ethical topics about 
which the professionally generated norm is in conflict with what lay- 
people believe should count as proper ethical behavior by professionals. 

For example, the profession has at various times adopted norms gov- 
erning truth-telling to dying patients, standards for informed consent, 
policies on professional advertising, confidentiality rules, health care 
rationing standards, and positions on providing nutrition and hydration 
to patients that conflict with the views of laypeople, governments, and 
religious groups. On the other hand, the Council of Europe may simply 
be committing itself here to acting in accord with standards for profes- 
sional behavior adopted by more legitimate authorities, whether they be 
governmental, philosophical, or religious. On its face, there is no way of 


knowing what counts as a “relevant” professional obligation or standard. 
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The Council of Europe Bioethics Convention then goes on in addi- 
tional chapters to put forward more specific rules governing consent, 
access to information, the human genome, scientific research, organ 
transplant, and trafficking in human bodies. The fact that the Council 
feels comfortable speaking normatively on these concrete issues and 
promulgating rules of conduct related to them suggests that it cannot 
any longer believe that the professional bodies have custody of these 
norms. Presumably, this European supernational body is claiming moral 
authority for the citizens of its member states whether they be lay or 
members of the health professions. 

The real problem with the Council of Europe’s Bioethics Convention 
is that it, at best, claims to speak for the twenty-one or so countries of 
Europe that are signatories. It is thus open to claims of parochialism, of 
not speaking for most of the people of the world. Even if the convention 
represents a shift in moral authority away from the professional groups 
in the direction of a more eclectic collection of lay and professional per- 
spectives, it is still a parochial perspective if one considers the Asian, 
African, and new world countries who are not at the table. Something 


even broader is needed. 


Universal Declaration on Human Rights 
and Its Application to Bioethics 


For some time, one publicly generated moral document has been avail- 
able at the level of what I have called the first social contract. That 


document is the Universal Declaration of Human Rights. 


The Universal Declaration of Human Rights 


In 1948 the United Nations General Assembly adopted without opposi- 
tion a declaration clarifying the UN Charter’s affirmation of “fundamen- 
tal human rights, and dignity and worth of the human person.” The 
product of the UN’s Commission on Human Rights, the declaration is 
the first global affirmation of human rights from a public body with 
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worldwide standing. That declaration provides the background for the 
Universal Declaration on Bioethics and Human Rights. 


Universal Declaration on Bioethics and 
Human Rights 


Until 2005, no comparable document existed internationally that 
addressed specifically the area of biomedical ethics. Professional groups 
had produced countless codes of ethics, but they normally were pro- 
duced exclusively by members of the profession involved. Sometimes 
they were not even disclosed to the public. The Hippocratic Oath con- 
tains within it a commitment to keep knowledge of medicine secret. In 
the nineteenth century, the Kappa Lambda Society was itself secret and 
its so-called Hippocratic code of ethics was not made known to any 
patients or even to physicians who were not members of the society. As 
recently as 1970, the British Medical Association refused to disclose to 
the public the code of ethics that it had promulgated for its members. To 
this day, national medical associations, such as the American Medical 
Association, produce unilateral codes of ethics in which a committee 
made up exclusively of members of the association writes a version of a 
code that is then adopted by the association without any formal input 
from members of the public, religious leaders, or other opinion leaders 
who might have different perspectives on the ethics of the lay— 
professional relation. This unilateral, professionally generated code is 
then bestowed (or inflicted) on the public. 

Occasionally, international professional bodies such as the World 
Medical Association have spoken, as in 1948, when it first promulgated 
the modern paraphrase of the Hippocratic Oath known as the Declara- 
tion of Geneva. Still, only members of the profession have even indirect 
representation in the process. The vast majority of the world’s citizens— 
medical laypeople—have no voice in the group’s code-writing activities. 

Religious groups have also promulgated statements on the ethics of 
the practice of the professions including the health professions. Some- 
times their role is premised on the claim that the critical moral knowl- 
edge is revealed through channels within the religious organization—its 
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scriptures, tradition, and authoritative teachers. In other cases, even if 
the religious group accepts in principle the role of natural means of 
knowing—reasoning about the natural law, for example—still outsiders 
have played little or no role in the generation of the codes of ethics and 
moral stances adopted by religious bodies. It is sometimes ambiguous 
whether the religiously generated positions are meant to apply only to 
professional practitioners who are part of that religious group or are to 
apply to all practicing the profession, even if they are not associated with 
the religious tradition involved. Presumably, practitioners and patients 
outside that tradition would have little reason to give the pronounce- 
ments serious attention, just as laypeople and health professionals out- 
side organized national and international medical organizations have no 
reason to accept guidance by professionally generated codifications. Aca- 
demics have written treatises that strive to rely on reason and experience, 
claiming that their suggested codifications should be accepted by all par- 
ties in the professional-—lay interaction, but often these have lacked any 
legitimacy and authority beyond the sheer force of the academic’s powers 
of persuasion. 

In 2005, something unique in the history of professional ethics 
occurred. A public international body, the United Nations Educational, 
Scientific, and Cultural Organization (UNESCO), working with its 
International Bioethics Committee (IBC) and its Inter-Governmental 
Bioethics Committee (IGBC), produced a bioethical codification that it 
called the Universal Declaration on Bioethics and Human Rights 
(UDBHR). It was adopted by acclamation by the member countries of 
UNESCO on October 19, 2005. 

The process is unique in the history of bioethics. The IBC, which took 
responsibility for much of the drafting, was made up of thirty-six people 
from member countries. Appointed by the director-general of UNESCO, 
a substantial majority are apparently medical laypeople—philosophers, 
lawyers, and government officials. 

A UN interagency committee met in 2004 to ensure improved coordi- 
nation of activities and thinking on bioethics throughout the United 
Nations system. It included participants from FAO, UNESCO, UNU, 
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WHO, WIPO ALESCO, the European Commission, the Council of 
Europe, OECD, and the WTO. In August of 2004 the IBC heard from 
representatives from religious/spiritual perspectives including Confu- 
cianism, Judaism, Hinduism, Islam, Buddhism, and Catholicism. The 
result is the first truly international, representative codification of norms 
for bioethics that the world has ever seen. Rather than reflecting the 
norms of the professional groups or national, religious, or ideological bod- 
ies, the Universal Declaration can legitimately claim to speak for virtually 
all citizens of the world (at least through the representatives working on 
their behalf). No matter how flawed the final content of this document 
may be (and its problems seem minor), this is a first in the history of 
applied ethics. 


The UDBHR Principles 


The UDBHR specifically acknowledges the Universal Declaration of 
Human Rights as one of its foundational premises. It then spells out in 
twenty-eight articles a list of rights that are meant to govern the practice 
of medicine and related practices in bioethics. The central themes of 
bioethicists’ normative theory are well represented. 

Article 4 specifies that direct and indirect benefits to patients, 
research participants, and other affected individuals should be maxi- 
mized, and harms should be minimized. In philosophical jargon, the prin- 
ciples of beneficence and nonmaleficence are affirmed, including a 
recognition that these principles are relevant beyond the Hippocratic 
focus on the individual patient. 

Articles 5-7 explicitly acknowledge that the autonomy of persons to 
make decisions is to be respected. In philosophical terms, respect for 
autonomy is affirmed. This is further spelled out in Articles 6 and 7 as it 
applies to autonomous persons and those lacking capacity to consent. 

Several articles (including articles 8, 10, and 11) address issues that 
most ethicists would classify under the rubric of the principle of justice. 
Article 8 is titled “Equality, Justice, and Equity,” categories sorely lacking 


in the Hippocratic Oath and many other professional codes as well as in 
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certain sets of normative principles or rules by certain academics.*? The 
fundamental equality of all human beings is acknowledged, and discrimi- 
nation and stigmatization are condemned. Respect for the vulnerable is 
enjoined. 

Article 9 commits to privacy and confidentiality “to the extent possi- 
ble,” provided that it is consistent with international law and, in particu- 
lar, human rights law. It is debatable whether that is consistent with 
recent British and American provisions that require disclosure of confi- 
dential information when necessary to protect others from the credible 
threat of grave bodily harm. There is at least recognition of the ethical 
requirement of confidentiality that is not to be overridden on paternalis- 
tic grounds that were seen in many older professionally generated codes. 

Several articles focus on additional principles of social ethics beyond 
what is required by the commitment to equality, justice, and equity. 
Article 13 affirms social solidarity; article 14, social responsibility for 
health; article 15, the necessity of sharing the fruits of medical research. 
Article 16 extends the agenda to future generations, and article 17 
embraces the environment and biosphere. 

This is a remarkably refreshing and thorough first try at a public inter- 
national codification that grounds an ethic for laypeople and profession- 
als in shared moral insights accessible to all human beings rather than 
professionally generated codes imposed on patients often without them 
even knowing it. It is not as clear on what I called the principle of avoid- 
ing killing as it applies to medicine. Probably no international consensus 
could be crafted in that area. Some of the most divisive issues—abortion, 
euthanasia, stem cells, genetics, and organ transplantation—are not con- 
fronted, perhaps because they are too specific, but more likely because 
they were too controversial and could not generate consensus. 

Finally, the document is not clear on what should happen should the 
various principles articulated come into conflict with one another. We 
are told that these moral considerations are grounded in human rights. 
Human rights are often seen as “trumping,” as requiring full conformity 
regardless of conflicting norms. We are told that “human rights and fun- 


damental freedoms are to be fully respected,” a pretty bold statement. 
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Yet we are also told in article 26 that “this Declaration is to be understood 
as a whole and the principles are to be understood as complementary 
and interrelated. Each principle is to be considered in the context of the 
other principles, as appropriate and relevant in the circumstances.” 

That may give too much wiggle room and may conflict with the bold 
commitment to full respect for human rights and fundamental freedoms. 
To theorists who call for more than a vague intuitive balancing of compet- 
ing claims as well as those who in Kantian fashion affirm maxims as 
imperatives without exception, too many ambiguities may remain. This 
first attempt at a universal public declaration on bioethics and human 
rights reflects the convergence of the natural epistemologies of religious 
ethical systems with secular ethics that has given rise to a substantial 
consensus of a list of principles, duties, rules, or rights affirmed by all 
reasonable people serious about ethical matters and that is manifest in 
the various theories of biomedical ethics. 

Proper understanding of the affirmation of human freedom and auton- 
omy suggests substantial room for sectarian medical practices among 
those groups of laypeople and professionals who share additional moral 
imperatives that they believe are known to them via supernatural means 
of revelation. As long as those do not conflict with the rights and free- 
doms expressed in the broader universal statements, such imperatives 
should not be a problem. This convergence of religious and secular moral 
systems constrained by our awareness of human finitude so that individ- 
ual patients and providers are given maximum freedom to pursue their 
own understanding of what morality requires represents an enormous 
advance for society in its understanding of professional ethics as it relates 
to laypeople. It is surely a vast advance over the day when professional 
groups claimed the authority to articulate and generate codes of ethics 
that could be imposed on laypeople without their knowledge of consent. 

The contrast with more traditional medical ethics grounded in profes- 
sional sources of knowledge and religious revelation is dramatic. Patients 
of the world will be patient no longer. They finally claim their place as 
full and equal active partners in the process of formulating an ethic for 


their relations with professionals. 


APPENDIX 


UNIVERSAL DECLARATION 
ON BIOETHICS AND 
HUMAN RIGHTS 


The General Conference, . . . 
Proclaims the principles that follow and adopts the present Declaration. 


General Provisions 
Article 1—Scope 


1. This Declaration addresses ethical issues related to medicine, life sci- 
ences and associated technologies as applied to human beings, taking 
into account their social, legal and environmental dimensions. 

2. This Declaration is addressed to States. As appropriate and relevant, it 
also provides guidance to decisions or practices of individuals, groups, 
communities, institutions and corporations, public and private. 


Article 2—Aims 


The aims of this Declaration are: 

(a) to provide a universal framework of principles and procedures to 
guide States in the formulation of their legislation, policies or other 
instrument in the field of bioethics; 

(b) to guide the actions of individuals, groups, communities, institutions 
and corporations, public and private; 
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(c) to promote respect for human dignity and protect human rights, by 
ensuring respect for the life of human beings, and fundamental free- 
doms, consistent with international human rights law; 

(d) to recognize the importance of freedom of scientific research and 
the benefits derived from scientific and technological developments, 
while stressing the need for such research and developments to 
occur within the framework of ethical principles set out in this Dec- 
laration and to respect human dignity, human rights and fundamen- 
tal freedoms; 

(e) to foster multidisciplinary and pluralistic dialogue about bioethical 
issues between all stakeholders and within society as a whole; 

(f) to promote equitable access to medical, scientific and technological 
developments as well as the greatest possible flow and the rapid 
sharing of knowledge concerning those developments and the shar- 
ing of benefits, with particular attention to the needs of developing 
countries; 

(g) to safeguard and promote the interests of the present and future 
generations; 

(h) to underline the importance of biodiversity and its conservation as a 
common concern of humankind. 


Principles 


Within the scope of this Declaration, in decisions or practices taken or car- 
ried out by those to whom it is addressed, the following principles are to be 
respected. 


Article 3—Human dignity and human rights 


1. Human dignity, human rights and fundamental freedoms are to be fully 
respected. 

2. The interests and welfare of the individual should have priority over the 
sole interest of science or society. 


Article 4—Benefit and harm 


In applying and advancing scientific knowledge, medical practice and associ- 
ated technologies, direct and indirect benefits to patients, research partici- 
pants and other affected individuals should be maximized and any possible 
harm to such individuals should be minimized. 
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Article 5—Autonomy and individual responsibility 


The autonomy of persons to make decisions, while taking responsibility for 


those decisions and respecting the autonomy of others, is to be respected. 


For persons who are not capable of exercising autonomy, special measures 


are to be taken to protect their rights and interests. 


I. 


Article 6—Consent 


Any preventive, diagnostic and therapeutic medical intervention is only 
to be carried out with the prior, free and informed consent of the person 
concerned, based on adequate information. The consent should, where 
appropriate, be express and may be withdrawn by the person concerned 
at any time and for any reason without disadvantage or prejudice. 
Scientific research should only be carried out with the prior, free, express 
and informed consent of the person concerned. The information should 
be adequate, provided in a comprehensible form and should include 
modalities for withdrawal of consent. Consent may be withdrawn by the 
person concerned at any time and for any reason without any disadvan- 
tage or prejudice. Exceptions to this principle should be made only in 
accordance with ethical and legal standards adopted by States, consistent 
with the principles and provisions set out in this Declaration, in particu- 
lar in Article 27, and international human rights law. 

In appropriate cases of research carried out on a group of persons or a 
community, additional agreement of the legal representatives of the 
group or community concerned may be sought. In no case should a col- 
lective community agreement or the consent of a community leader or 
other authority substitute for an individual’s informed consent. 


Article 7—Persons without the capacity to consent 


In accordance with domestic law, special protection is to be given to persons 


who do not have the capacity to consent: 


(a) authorization for research and medical practice should be obtained 
in accordance with the best interest of the person concerned and in 
accordance with domestic law. However, the person concerned 
should be involved to the greatest extent possible in the decision- 
making process of consent, as well as that of withdrawing consent; 

(b) research should only be carried out for his or her direct health bene- 
fit, subject to the authorization and the protective conditions pre- 
scribed by law, and if there is no research alternative of comparable 
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effectiveness with research participants able to consent. Research 
which does not have potential direct health benefit should only be 
undertaken by way of exception, with the utmost restraint, exposing 
the person only to a minimal risk and minimal burden and, if the 
research is expected to contribute to the health benefit of other per- 
sons in the same category, subject to the conditions prescribed by 
law and compatible with the protection of the individual's human 
rights. Refusal of such persons to take part in research should be 
respected. 


Article 8—Respect for human vulnerability and personal integrity 


In applying and advancing scientific knowledge, medical practice and associ- 
ated technologies, human vulnerability should be taken into account. Indi- 
viduals and groups of special vulnerability should be protected and the 
personal integrity of such individuals respected. 


Article 9—Privacy and confidentiality 


The privacy of the persons concerned and the confidentiality of their per- 
sonal information should be respected. To the greatest extent possible, such 
information should not be used or disclosed for purposes other than those 
for which it was collected or consented to, consistent with international law, 
in particular international human rights law. 


Article 1o—Equality, justice and equity 
The fundamental equality of all human beings in dignity and rights is to be 
respected so that they are treated justly and equitably. 


Article 11—Non-discrimination and non-stigmatization 


No individual or group should be discriminated against or stigmatized on 
any grounds, in violation of human dignity, human rights and fundamental 
freedoms. 


Article 12—Respect for cultural diversity and pluralism 


The importance of cultural diversity and pluralism should be given due 
regard. However, such considerations are not to be invoked to infringe upon 
human dignity, human rights and fundamental freedoms, nor upon the prin- 
ciples set out in this Declaration, nor to limit their scope. 
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Article 13—Solidarity and cooperation 


Solidarity among human beings and international cooperation towards that 


end are to be encouraged. 


I. 


Article 14—Social responsibility and health 


The promotion of health and social development for their people is a 

central purpose of governments that all sectors of society share. 

Taking into account that the enjoyment of the highest attainable standard 

of health is one of the fundamental rights of every human being without 

distinction of race, religion, political belief, economic or social condition, 
progress in science and technology should advance: 

(a) access to quality health care and essential medicines, especially for 
the health of women and children, because health is essential to life 
itself and must be considered to be a social and human good; 

(b) access to adequate nutrition and water; 

(c) improvement of living conditions and the environment; 

(d) elimination of the marginalization and the exclusion of persons on 
the basis of any grounds; 

(e) reduction of poverty and illiteracy. 


Article 15—Sharing of benefits 


Benefits resulting from any scientific research and its applications should 

be shared with society as a whole and within the international commu- 

nity, in particular with developing countries. In giving effect to this prin- 

ciple, benefits may take any of the following forms: 

(a) special and sustainable assistance to, and acknowledgement of, the 
persons and groups that have taken part in the research; 

(b) access to quality health care; 

(c) provision of new diagnostic and therapeutic modalities or products 

stemming from research; 

d) support for health services; 

e) access to scientific and technological knowledge; 


( 

( 

(f) capacity-building facilities for research purposes; 

(g) other forms of benefit consistent with the principles set out in this 
Declaration. 

Benefits should not constitute improper inducements to participate in 

research. 
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Article 16—Protecting future generations 


The impact of life sciences on future generations, including on their genetic 
constitution, should be given due regard. 


Article 17—Protection of the environment, the biosphere and biodiversity 


Due regard is to be given to the interconnection between human beings and 
other forms of life, to the importance of appropriate access and utilization 
of biological and genetic resources, to respect for traditional knowledge and 
to the role of human beings in the protection of the environment, the bio- 
sphere and biodiversity. 


Application of the Principles 


Article 18—Decision-making and addressing bioethical issues 


1. Professionalism, honesty, integrity and transparency in decision-making 
should be promoted, in particular declarations of all conflicts of interest 
and appropriate sharing of knowledge. Every endeavour should be made 
to use the best available scientific knowledge and methodology in 
addressing and periodically reviewing bioethical issues. 

2. Persons and professionals concerned and society as a whole should be 
engaged in dialogue on a regular basis. 

3. Opportunities for informed pluralistic public debate, seeking the expres- 
sion of all relevant opinions, should be promoted. 


Article 1g —Ethics committees 


Independent, multidisciplinary and pluralist ethics committees should be 
established, promoted and supported at the appropriate level in order to: 

(a) assess the relevant ethical, legal, scientific and social issues related 
to research projects involving human beings; 
(b) provide advice on ethical problems in clinical settings; 
(c) assess scientific and technological developments, formulate recom- 
mendations and contribute to the preparation of guidelines on issues 
within the scope of this Declaration; 


(d) foster debate, education and public awareness of, and engagement 
in, bioethics. 


Article 2o— Risk assessment and management 


Appropriate assessment and adequate management of risk related to medi- 
cine, life sciences and associated technologies should be promoted. 
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Article 21—Transnational practices 


States, public and private institutions, and professionals associated with 
transnational activities should endeavour to ensure that any activity 
within the scope of this Declaration, undertaken, funded or otherwise 
pursued in whole or in part in different States, is consistent with the 
principles set out in this Declaration. 

When research is undertaken or otherwise pursued in one or more States 
(the host State(s)) and funded by a source in another State, such research 
should be the object of an appropriate level of ethical review in the host 
State(s) and the State in which the funder is located. This review should 
be based on ethical and legal standards that are consistent with the prin- 
ciples set out in this Declaration. 

Transnational health research should be responsive to the needs of host 
countries, and the importance of research contributing to the alleviation 
of urgent global health problems should be recognized. 

. When negotiating a research agreement, terms for collaboration and 
agreement on the benefits of research should be established with equal 
participation by those party to the negotiation. 

States should take appropriate measures, both at the national and inter- 
national levels, to combat bioterrorism and illicit traffic in organs, tissues, 
samples, genetic resources and genetic-related materials. 


Promotion of the Declaration 
Article 22—Role of States 


States should take all appropriate measures, whether of a legislative, 
administrative or other character, to give effect to the principles set out 
in this Declaration in accordance with international human rights law. 
Such measures should be supported by action in the spheres of educa- 
tion, training and public information. 

States should encourage the establishment of independent, multidiscipli- 
nary and pluralist ethics committees, as set out in Article 19. 


Article 23—Bioethics education, training and information 


In order to promote the principles set out in this Declaration and to 
achieve a better understanding of the ethical implications of scientific 
and technological developments, in particular for young people, States 
should endeavour to foster bioethics education and training at all levels 
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as well as to encourage information and knowledge dissemination pro- 
grammes about bioethics. 

States should encourage the participation of international and regional 
intergovernmental organizations and international, regional and national 
non-governmental organizations in this endeavour. 


Article 24—International cooperation 


States should foster international dissemination of scientific information 
and encourage the free flow and sharing of scientific and technological 
knowledge. 

Within the framework of international cooperation, States should pro- 
mote cultural and scientific cooperation and enter into bilateral and mul- 
tilateral agreements enabling developing countries to build up their 
capacity to participate in generating and sharing scientific knowledge, 
the related know-how and the benefits thereof. 

States should respect and promote solidarity between and among States, 
as well as individuals, families, groups and communities, with special 
regard for those rendered vulnerable by disease or disability or other per- 
sonal, societal or environmental conditions and those with the most lim- 
ited resources. 


Article 2;—Follow-up action by UNESCO 


UNESCO shall promote and disseminate the principles set out in this 
Declaration. In doing so, UNESCO should seek the help and assistance 
of the Intergovernmental Bioethics Committee (IGBC) and the Interna- 
tional Bioethics Committee (IBC). 

UNESCO shall reaffirm its commitment to dealing with bioethics and 
to promoting collaboration between IGBC and IBC. 


Final Provisions 


Article 26—Interrelation and complementarity of the principles 


This Declaration is to be understood as a whole and the principles are to 


be understood as complementary and interrelated. Each principle is to be 
considered in the context of the other principles, as appropriate and relevant 


in the circumstances. 
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Article 27—Limitations on the application of the principles 


If the application of the principles of this Declaration is to be limited, it 
should be by law, including laws in the interests of public safety, for the 
investigation, detection and prosecution of criminal offences, for the protec- 
tion of public health or for the protection of the rights and freedoms of 
others. Any such law needs to be consistent with international human rights 
law. 


Article 28—Denial of acts contrary to human rights, 
fundamental freedoms and human dignity 


Nothing in this Declaration may be interpreted as implying for any State, 
group or person any claim to engage in any activity or to perform any act 
contrary to human rights, fundamental freedoms and human dignity. 
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